State of Utah v. Aaron T. Brandley : Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1997
State of Utah v. Aaron T. Brandley : Brief of
Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Brian Namba; Deputy Davis County Attorney; Attorney for Appellee.
Kent E. Snider; Snider and Snider, P.C.; Attorney for Appellant.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Utah v. Brandley, No. 970421 (Utah Court of Appeals, 1997).
https://digitalcommons.law.byu.edu/byu_ca2/967







IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
AARON T. BRANDLEY, 
Defendant/Appellant. 
BRIEF OF APPELLANT 
Case No. 970421-CA 
Appeal from a Conviction of Five Counts of 
Class A Misdemeanor Gross Lewdness 
held before the Honorable 
K. Roger Bean of the Second 
District Court of Davis County 
BRIAN NAMBA 
DEPUTY DAVIS COUNTY ATTORNEY 
ATTORNEY FOR APPELLEE 
800 WEST STATE STREET 
FARMINGTON, UTAH 84025 
KENT E. SNIDER 
SNIDER & SNIDER, P.C. 
ATTORNEY FOR APPELLANT 
2564 WASHINGTON BLVD. 
OGDEN, UTAH 84401 
ORAL ARGUMENT AND PUBLICATION REjQjjEgfyD 
Utah Court of Apoeals 
MAY 2 6 1998 
Julia D'Alesandro 
Clerk of the Court 
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
v. 
AARON T. BRANDLEY, 
Defendant/Appellant. 
BRIEF OF APPELLANT 
Case No. 970421-CA 
Appeal from a Conviction of Five Counts of 
Class A Misdemeanor Gross Lewdness 
held before the Honorable 
K. Roger Bean of the Second 
District Court of Davis County 
BRIAN NAMBA 
DEPUTY DAVIS COUNTY ATTORNEY 
ATTORNEY FOR APPELLEE 
800 WEST STATE STREET 
FARMINGTON, UTAH 84025 
KENT E. SNIDER 
SNIDER & SNIDER, P.C. 
ATTORNEY FOR APPELLANT 
2564 WASHINGTON BLVD. 
OGDEN, UTAH 84401 
ORAL ARGUMENT AND PUBLICATION REQUESTED 
TABLE OF CONTENTS 
TABLE OF AUTHORITIES iii 
CONSTITUTIONAL PROVISIONS ill 
FEDERAL AND STATE CASES iii 
TABLE OF STATUTES, AND RULES iv 
JURISDICTION AND NATURE OF PROCEEDINGS 1 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
STANDARD OF REVIEW & CITATION TO THE RECORD 2 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 4 
STATEMENT OF FACTS 6 
SUMMARY OF ARGUMENT 9 
ARGUMENT 
POINT I 
The Trial Court Committed Reversible Error When It Failed 
To Grant Defendant's Motion For A New Trial After Appellant 
Learned His Trial Counsel Had An Undisclosed 
Conflict Of Interest 10 
POINT II 
The Trial Court Committed Reversible Error When It 
Failed to Suppress Inadmissable Evidence Obtained 
In Violation Of Appellant's Fifth Amendment 
Right Against Self Incrimination 16 
CONCLUSION 19 
CERTIFICATE OF MAILING 19 
ADDENDA 20 
il 
TABLE OF AUTHORITIES 
CONSTITUTIONAL SECTIONS 
UNITED STATES CONSTITUTION 
Amendment V 4 
Amendment VI 4 
Amendment XIV 4 
UTAH STATE CONSTITUTION 
Article 1 Section 12 5 
FEDERAL CASES 
Cuyler v. Sullivan, 446 U.S. 335 (1980) 2, 11 
Strickland v. Washington, 466 U.S. 668, 698 (1984) 3, 10 
Virgin Islands v. Zepp, 748 F.2d 125 (3rd Cir. 1984) 3, 13 
U.S. v. Hobson, 672 F.2d 825 (11 th Cir.) 12 
U.S. v. Moscony, 927 F.2d 742 (3rd Cir. 1991) 15 
Miranda v. Arizona, 384 U.S. 436 (1966) 16 
Berkemer v. United States, 468 U.S. 420, 440 (1984) 16, 17 
STATE CASES 
State v. Verlarde, 806 P.2d 1190 (Ut. App. 1991) 2 , 1 0 
State v. Webb, 790 P.2d 65 (Ut. App. 1990) 2, 10 
State v. Templin, 805 P.2d 182, 186 (Utah 1990) 2 
State v. Johnson, 823 P.2d 484 (Ut. App. 1991) 3, 14, 15 
State v. Brown, 853 P.2d 851 , 854 (Utah 1992} 3, 9, 11, 12, 13, 15 
ill 
Erickson v. Schenkers Int'l Forwards, Inc., 882 P.2a 
1148 (Utah 1994) 3 
State v. Pena, 869 P.2d 932, 936 (Utah 1994) 3 
State v. Smith, 621 P.2d 697 (1980) 14 
State v. mlli*er, .-<,^ ,• .. d 626 iL tali '• >Q4) 16 
State v. East, 743 P.2d 1211 (Utah i 9s 16 
Salt Lake City v. Carner, 664 P.2d 11t>o .. 17 
State v. Wood, 868 P.?r -•'>. ^ '• ,'• • on - 17 
STATE STATUTES AND RULES 
L.^..-v s'' ' ' I 1 
Utah Rules of Professional Conduct Rule 1.7(b) 5 
Utah Rules of Professional Conduct Rule. 3 
OTHER AUTHORITIES 
LaFave & Israel, Criminal Procedure §6.6(cJ at I 16 
iv 
TN THE UTAH CO!Tl?T OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
v. 
AARON T. BRANDLEY, 
Defendant/Appellant 
JURISDICTION AND NATURE OF PROCEEDINGS 
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fora New Trial on May 20 th, 1997. The Appellant was sentenced on J u n e 30 th, 
1997 and the sentence was stayed pending the outcome of Appellant's appeal. 
Jurisdiction for this appeal is conferred upon the Utah Court of Appeals 
pursuant to Utah Code Ann. § 78-2a-3(2)(e). 
STATEMENT OF ISSUES ON APPEAL, STANDARD OF 
REVIEW AND CITATIONS TO THE RECORD 
POINT I 
The Trial Court Committed Reversible Error When It Failed To 
Grant Defendant's Motion For A New Trial After Appellant Learned 
His Trial Counsel Had An Undisclosed Conflict Of Interest . 
Standard of Review; A sixth amendment claim grounded on conflict of 
interest is a special subtype of an ineffective of assistance of council claim 
and mus t be analyzed under a different standard of review than used for other 
ineffective assistance of claims. State v. Verlarde, 806 P.2d 1190(Ut. App. 
1991); State v. Webb, 790 P.2d 65 (Ut. App. 1990). 
While other types of ineffective assistance of counsel claims require a 
strong showing of prejudice, a defendant who makes a showing that an actual 
conflict of interest existed need not demonstrate prejudice to prevail on the 
claim. Cuyler v. Sullivan, 446 U.S. 335 (1980) 
An ineffective assistance of counsel claim is usually a mixed question of 
law and fact. State v. Templin, 805 P.2d 182, 186 (Utah 1990) [citing 
2 
Strickland v. Washington, 466 U.S. 668, 698 (1984)]. Even if the record lacks 
facts as to the ineffectiveness of trial counsel, the appellate Court can review 
the record to determine on appeal, as a matter of law, whether defense 
counsel's performance constituted ineffective counsel. State v. Johnson, 823 
P.2d 484, 176 Utah Adv. Rep. 17 (Ct. App. 1991) (Citing Government of 
Virgin Islands v. Zepp, 748 F.2d 125 (3rd Or . 1984). 
Citation to the Record: Upon learning that his trial counsel was a 
member of a prosecution firm, Appellant fired his attorney and hired new 
counsel, who timely filed a Motion for a New Trial. Oral arguments were held 
on Appellant's motion on December 23, 1996. (R. 437-477) 
POINT II 
The Trial Court Committed Reversible Error When It Failed to 
Suppress Inadmissable Evidence Obtained In Violation Of Appellant's 
Fifth Amendment Right Against Self Incrimination. 
Standard of Review: Trial court decisions to deny motions to suppress 
evidence are reviewed under the clearly erroneous standard. State v. Brown, 853 
P.2d 851, 854 (Utah 1992). The Court of Appeals reviews the trial court's 
conclusions for correctness. Erickson v. Schenkers Int'l Forwarders, Inc., 882 
P.2d 1147, 1148 (Utah 1994); State v. Pena, 869 P.2d 932, 936 (Utah 1994). 
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Citation to the Record: Trial counsel properly filed a Motion to Suppress 
Defendant's statements made without the benefit of a Miranda warning. A 
hearing was held on Defendant's pre-trial motion on September 9th, 1996. (R. 7-
68). During trial, defense counsel renewed the motion three times. Once before 
trial, (R. 73-77), once when trial counsel discovered conflicts in the police 
officer's testimony (R. 301 , 308), and once post conviction. (R. 426-432) 
CONSTITUTIONAL PROVISIONS, STATUTES & RULES 
U.S. CONSTITUTION, AMENDMENT V 
No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except in cases 
arising in the land or naval forces, or in the Militia, when actual service in time 
of War or public danger; nor shall any person be subject for the same offence to 
be twice put in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for public use, 
without just compensation. 
U.S. CONSTITUTION, AMENDMENT VI 
In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed, which district shall have been previously ascertained 
by law, and to be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance of Counsel for his 
defense. 
U.S. CONSTITUTION, AMENDMENT XIV 
Section 1. All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law which shall 
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abridge the privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without due process of 
law; nor deny to any person within its jurisdiction the equal protection of the 
laws. 
UTAH CONSTITUTION ART 1, SECTION 12 
In criminal prosecutions the accused shall have the right to appear and 
defend in person and by counsel, to demand the nature and cause of the 
accusation against him, to have compulsory process to compel the attendance 
of witnesses in his own behalf, to have a speedy public trial by an impartial jury 
of the county or district in which the offense is alleged to have been committed, 
and the right to appeal in all cases. In no instance shall any accused person, 
before final judgment, be compelled to advance money or fees to secure the 
rights herein guaranteed. The accused shall not be compelled to give evidence 
against himself; a wife shall not be compelled to testify against her husband, nor 
a husband against his wife, nor shall any person be twice put in jeopardy for the 
same offense. 
Where the defendant is otherwise entitled to a preliminary examination, 
the function of that examination is limited to determining whether probable 
cause exists unless otherwise provided by statute. Nothing in this constitution 
shall preclude the use of reliable hearsay evidence as defined by statute or rule 
in whole or in part at any preliminary examination to determine probable cause 
or at any pretrial proceeding with respect to release of the defendant if 
appropriate discovery is allowed as defined by statute or rule. 
UTAH RULES OF PROFESSIONAL CONDUCT RULE 1.7(b) 
A lawyer shall not represent a client if the representation of that client may 
be materially limited by the lawyer's responsibilities to another client or to a 
third person or by the lawyer's own interest, unless: 
(1) The lawyer reasonably believes the representation will not be 
adversely affected; and 
(2) Each client consents after consultation. 
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UTAH RULES OF PROFESSIONAL CONDUCT RULE 1.10 
While lawyers are associated in a firm, none of them shall knowingly 
represent a client when any one of them practicing alone would be prohibited 
from doing so by Rules 1.7, 1.8(c) or 2.2. 
STATEMENT OF THE FACTS WITH CITATIONS TO THE RECORD 
The Appellant, Aaron Brandley, was a student teacher at Clearfield High 
School, in Davis County, Clearfield, Utah. His area of concentration was 
Spanish. (R. 339-343) Sometime during the month of March 1996, on separate 
days, a man grabbed five girls in their crotch area, while the girls were walking 
in the halls of the school. (R. 140-146, 176-179, 186-188, 212-215, 225, 245-
249, 256-258, 271-274) Each girl was touched in a different part of the school, 
and at different times,over approximately a one week period. (R. Id.) Each 
victim had a very brief encounter with the perpetrator, (R. 142-144, 153, 186-
187, 178-179, 213-215, 225, 246-247) and three of them never saw the 
perpetrator's face. (R. 179,188,226) As rumors started to circulate around the 
school, each girl came forward, and by the end of March, the school started their 
own investigation. (R. 143,166-167,180-181,215-216,261). At the insistence 
of the Clearfield Police Department, each girl was allowed to view Mr. Brandley 
in a highly suggestive line-up1 (R. 168-169, 182-185, 217, 251 , 265-
1
 M.W. was interviewed by police officers with all of the other victims 
present in the room (R. 269); was allowed to identify Mr. Brandley in a hallway 
of the school after the principal pointed out Mr. Brandley as the suspect(R. 150-
152); was allowed to participate in the line-up with other victims (R. 167-169) 
and was close friends with at least two of the other victims (R. 149). 
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267, 283) After each girl identified Mr. Brandley as the perpetrator, detectivg 
William Holthouse came to the school on April 2, 1996 to interview Mr. 
Brandley. (R. 10-11, 24-26, 286-287) Detective Holthouse was a seasoned police 
investigator, (R. 8, 287-288), and he was trained in interrogation techniques. 
(287-288, 304) When detective Holthouse arrived at the school, he only had one 
suspect, (R. 286, 298), and he knew several things about the suspect before he 
started the interrogation. He knew: 
1. That all five victims had positively identified Mr. Brandley as the 
perpetrator of the crimes, and at least one of the victims identified 
Mr. Brandley by name. (11, 22, 25-27, 31 , 286, 290, 297, 300,301) 
A.W. was interviewed by police officers with all of the other victims present in 
the room (R. 269); was allowed to participate in the line-up with another victim 
to help her (R. 183, 217); was told that at least one other victim had identified 
Mr. Brandley as "the guy" before she participated in the line-up(R. 217), and was 
close friends with at least one of the other victims (R. 180). 
T.J , was interviewed by police officers with all of the other victims present in the 
room (R. 269); was allowed to participate in the line-up with another victim to 
help her (R. 217, 236); was told by a school principal that at least one other 
victim had identified Mr. Brandley as "the guy" before she participated in the 
line-up(R. 217), and was close friends with at least one of the other victims (R. 
222). 
R.K. was interviewed by police officers with all of the other victims present in 
the room (R. 269); was allowed to participate in the line-up with another victim 
to help her (R. 251 , 265); was told that at least one other victim had identified 
Mr. Brandley as "the guy" before she participated in the line-up(R. 255, 267), and 
was close friends with at least one of the other victims (R. 250, 261). 
T.P. was interviewed by police officers with all of the other victims present in the 
room (R. 269); was allowed to participate in the line-up with the school principal 
pointing out Mr. Brandley as the suspect (R. 276); was told that at least one other 
victim had identified Mr. Brandley as "the guy" after she participated in the line-
up(R. 283), and was close friends with at least one of the other victims (R. 222). 
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2. That the perpetrator was a student teacher and/or a Spanish 
teacher, (R. 25, 26, 269), and the only issue was how many Spanish 
teachers they had at the school. (R. 19) 
3. That Mr. Wilcox was Mr. Brandley's supervisor. (R. 12,289) 
Detective Holthouse asked Mr. Wilcox to bring Mr. Brandley to a small 
interview room (10' X 12') at the school. (R. 12-13, 20, 288, 290) He had Mr. 
Wilcox escort Mr. Brandley into the room and then shut the door, leaving the 
detective and Mr. Brandley alone in the room. (R. 13). Detective Holthouse 
never advised Mr. Brandley that he was under arrest, nor did he tell him that he 
was free to leave. (R. 17, 27-28) Furthermore, the detective never advised Mr. 
Brandley of his right to remain silent nor his right to counsel. (R. 45-46) As soon 
as Mr. Brandley entered the small interrogation room,2 detective Holthouse 
accused Mr. Brandley of inappropriately touching female students in the 
hallways of the school. (R. 14) When Mr. Brandley denied any wrong doing, 
detective Holthouse lied to Mr. Brandley and used "detective ploys" to break Mr. 
Brandley down, and get him to "admit". (R. 15,288,291,303-306) 
After the interview, Mr. Brandley was discharged from the school, and was 
later charged with five counts of gross lewdness. Mr. Brandley hired attorney 
Michael V. Houtz of the law firm Helgesen, Waterfall & Jones to represent him 
on the criminal charges. Unbeknownst to Mr, Brandley, Richard W. Jones and 
Lucille Kelly Lowrey, members of the same firm, were city attorneys with 
2
 Even the State concedes that the interaction between Mr. Brandley and 
Detective Holthouse was an "interrogation" (R. 17) 
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prosecutorial functions in Uintah City in Weber County and South Weber City 
in Davis County. (R. 443-444) Mr. Brandley was never made aware of the fact 
his Defense attorney was a member a predominantly prosecution firm until after 
he had gone to trial and was convicted. {R. 444) All this was done by Mr. 
Houtz's office at Mr. Brandley's expense, even though Helgesen, Waterfall, and 
Jones knew of the Supreme Court's decision in State v. Brown. (R. 444, 449) 
They simply decided to ignore Brown and the Bar Ethics Advisory Opinion and 
take a wait and see if anyone ever complains attitude. (R. 444, 449- 451) 
The Defendant now appeals from his conviction. 
SUMMARY OF ARGUMENT 
POINT I: The Appellant was represented by a small firm who employed 
attorneys with prosecutorial contracts in the same County where they were hired 
to defend the Appellant. This dual representation created a situation which 
warrants a per se automatic reversal of Appellant's conviction. State v. Brown, 
853 P.2d 851 , 201 Utah Adv. Rep. 4 (Utah 1992). Even if the Court will not 
apply Brown to non-indigent cases, the Appellant's trial counsel did not disclose 
the potential conflict, nor was it knowingly waived. The conflict of interest could 
have adversely affected trial counsel's performance. Therefore, no prejudice 
mus t be proven. 
POINT II: The Appellant was taken to a small room by his immediate 
supervisor, and ordered to talk to a police detective . The Appellant was the sole 
9 
suspect in a series of Gross Lewdness crimes perpetrated on students at the high 
school where the Appellant was a student teacher. The police officer did not 
advise the Appellant of his right to counsel, nor his right against self 
incrirnination. The police officer used coercive interrogation techniques to trick 
the Appellant into making statements which were later used against him at trial. 
Trial counsel made several pre-trial and post-trial motions to suppress the 
s tatements which where improperly denied, 
ARGUMENT 
POINT I 
The Trial Court Committed Reversible Error When It Failed 
To Grant Defendant's Motion For A New Trial After 
Appellant Learned His Trial Counsel Had An 
Undisclosed Conflict Of Interest . 
The Sbcth Amendment Right to effective assistance of counsel includes the 
right to counsel free from conflicts. Strickland v. Washington, 466 U.S. 668, 688 
(1984). "A sixth amendment claim grounded on conflict of interest is a special 
subtype of an ineffective claim" and must be analyzed under a different standard 
of review used for other types of ineffective assistance of counsel claims. State 
v. Verlarde, 806 P.2d 1190, 154 Utah Adv. Rep. 27 (Ct. App. 1991); State v. 
Webb, 790 P.2d 65 (Ct. App. 1990]. Once a defendant makes a showing that an 
actual conflict of interest existed which could adversely affect his [or her] 
lawyer's performance, a defendant need not demonstrate prejudice to prevail on 
the claim. Cuyler v. Sullivan, 446 U.S. 335, 100 S.Ct. 1798 (1980] 
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In the case at bar, Mr. Brandley was represented by a small firm who 
employed attorneys with prosecutorial contracts in two cities in Weber and Davis 
County. This dual representation created a situation that was not disclosed or 
waived, and it could have adversely affected his trial counsel's performance. 
Therefore, no prejudice must be proven. 
The Utah Supreme Court has addressed the issue of conflicts of interest 
arising out of a city prosecutor defending a criminal defendant. State v. Brown, 
853 P.2d 851, 201 Utah Adv. Rep. 4 (Utah 1992). In Brown the Supreme Court 
ruled that a per se reversal is warranted whenever there is dual representation 
by a city attorney acting as a defense attorney. In making the decision, the 
Supreme Court stated: 
Although we do not decide whether it is constitutionally 
impermissible to appoint a city attorney with prosecutorial 
responsibilities to represent an indigent defendant, we conclude 
that vital interest of the criminal justice system are jeopardized 
when a city prosecutor is appointed to assist in the defense of an 
accused. Consequently, we hold that as a matter of public policy 
and pursuant to our inherent supervisory power over the courts, 
counsel with concurrent prosecutorial obligations may not be 
appointed to defend indigent persons... (citations omitted] 
...We announce a per se rule of reversal wherever such dual representation 
is undertaken so as to prevent its recurrence. 
Id. at 856-57, 859 (emphasis in original) 
Although the conflict in this case does not arise from the actual 
representation by a city attorney with prosecutorial functions, the conflict was 
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within the same firm and Mr. Brandley was not properly advised of the conflict, 
nor was the conflict waived. 
The appellate courts in this jurisdiction have yet to rule on the application 
of Brown on conflicts within the same firm. However, the Ethics Advisory 
Committee of the Utah State Bar has issued a formal opinion concerning this 
exact issue, and the opinion was in effect at the time of Mr. Brandley's trial. The 
Ethics committee has concluded: 
"A city attorney with prosecutorial functions may not represent a 
criminal defense client in any jurisdiction." 
"An attorney who is a partner or associate of a city attorney may not 
represent criminal defense clients in any situation where the city 
attorney is so prohibited. 
Utah Bar Assoc. Ethics Advisory Opinion Committee, Formal Op. 
126 (1996) (copy attached as Addendum B) 
Violation of the Rules of Professional Conduct do not "create any 
presumption that a legal duty has been breached", "or provide a basis for civil 
liability." Scope, Utah R. Prof. Conduct. However, courts have referred to the 
Rules to augment legal principles involving lawyer conduct, and counsel's 
conduct may be examined in a light of prevailing professional and ethical 
s tandards to determine whether defendant received effective representation. 
United States v. Hobson, 672 F.2d 825 (11th Cir)(per curium) cert denied, 459 
U.S. 906, 103 S.Ct. 208 (1982) and Government of Virgin Islands v. Zepp, 748 
F.2d 125 (3d Or . 1984) 
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Both the Supreme Court of Utah and the Ethics Committee feel that such 
dual representation is highly prejudicial to the criminal defendant. The Supreme 
Court felt so strongly regarding this issue that it enacted a per se rule of reversal, 
and the Ethics committee has expanded the scope of the decision in Brown to 
include representation within the same firm. The ethics committee further 
explained Brown and its application to non-court-appointed cases by stating: 
In the judgment of the Committee, the Utah Supreme Court's 
analysis did not in any way depend on the fact that the attorney had 
been court-appointed to serve as defense counsel. On the contrary, 
if there is a conflict when a judicial officer orders the representation, 
a fortiori, the same conflict would exist if the dual representation is 
not court-ordered. Utah Bar Assoc. Ethics Advisory Opinion 
Committee, Formal Op. 126 (1996) fn. 7. 
Failure to apply this well reasoned line of legal authority to this type of 
case will jeopardize the rights of every criminal defendant to conflict free 
counsel. 
Even if the Court fails to apply a per se reversal as it did in Brown, the 
Court must still reverse and remand Mr. Bradley's conviction based upon the fact 
that the record is void of a knowing and voluntairy waiver of Mr. Houtz's conflict 
of interest.3 
The law is very clear in the area of waiver of conflicts of interest between 
a defendant and his counsel. Generally, a defendant can waive his or her right 
3
 Although the record is void of any evidence that Mr. Houtz personally 
acted a prosecutor, Rule 1.10(a) is very clear that a conflict to any one member 
of a firm is attributable to every member of the firm. 
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to conflict-free counsel. However, for a waiver to be valid it must be knowing 
and intelligent and made only after adequate warning by the trial court of the 
potential hazards posed by the conflict of interest, and of the accused's right to 
other counsel. The validity of a waiver depends upon whether the defendant 
knew enough about the possible consequences to make an informed choice. 
State v. Johnson, 823 P.2d 484 (Utah 1991) 
Certainly this Court cannot presume there was a knowing and intelligent 
waiver in this case. In fact, there is no evidence that Mr. Brandley was ever 
advised of the conflict at Helgesen, Waterfall & Jones. Even if Mr. Houtz did 
advise Mr. Brandley of the conflict of interest, the Court can not find that there 
was a waiver, or that the waiver was knowing and intelligently made based 
upon advice given by the attorney with the conflict. As quoted in State v. 
Smith, 621 P.2d 697 (1980) "The law will not presume that the counsel has 
advised his client of his inadequacies or those of his associates", (quoting 
Commonwealth v. Via, 455 Pa. 373, 316 A.2d 895 (1974)) 
As in Smith and Commonwealth, the law cannot presume that Mr. 
Brandley made a knowing and intelligent waiver of his right to conflict free 
counsel when there is absolutely no evidence that the Defendant was ever 
afforded an opportunity to speak with a conflict free attorney. The trial court did 
not go into any details as to the potential conflict, because there was no evidence 
that Mr. Brandley knew of the conflict. In fact, the evidence is to the contrary. 
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As soon as Mr. Brandley knew that Helgesen, Waterfall and Jones was a 
prosecution firm, he fired them, hired new counsel, and filed a Motion for a New 
Trial. In denying Mr. Brandley's Motion for a New Trial, without specific findings 
regarding the conflict, the trial court further denied Mr. Brandley his right to 
council. In deciding Johnson, this Court relied upon United States v. Moscony, 
927 F.2d 742 (3d Cir.) cert, denied, 111 S.Ct. 2812 (1991] which stated that trial 
courts have an "institutional interest in protecting the truth-seeking function of 
the proceedings over which [they are] presiding by considering whether 
[defendants have] effective assistance of counsel, regardless of any proffered 
waiver[s]". 
Once the defendant makes a showing of a potential conflict of interest, 
prejudice need not be demonstrated to prevail on the claim. The court will 
presume the defendant was prejudiced by the lawyer's performance." 
State v. Johnson, 823 P.2d 484 (1991] (citations omitted]. As such, even if the 
Court does not apply Brown to this case, Mr. Brandley's conviction must still be 
reversed and remanded for a new trial with conflict free counsel. Failure to do 
so is a blatant denial of Mr. Brandley's right to counsel guaranteed to him under 
the Sixth Amendment of the U.S. Constitution and Article I Section XII of the 
Utah State Constitution. 
15 
POINT II 
The Trial Court Erred By Admitting The Defendant's 
Statement Gained Through Violation Of His 
Fifth Amendment Right To Counsel 
The Fifth Amendment to the United States Constitution provides that "no 
person . . . shall be compelled in any criminal case to be a witness against 
himself." The Supreme Court determined in Miranda v. Arizona, 384 U.S. 436 
(1966), "that [t]his privilege is best protected by informing individuals of certain 
rights before conducting a custodial interrogation." State v. Hilfiker, 868 P.2d 
826 (Utah 1994). 
The standard for determining when a defendant is "in custody" for 
Miranda purposes is well-settled. "The safeguards prescribed by Miranda become 
applicable as soon as a suspect 's freedom of action is curtailed to a 'degree 
associated with formal arrest /" Berkemer v. United States, 468 U.S. 420, 440 
(1984), (quoting California v. Beheler, 463 U.S. 1121, 1125 (1983) [per curium); 
see also State v. East, 743 P.2d 1211, 1212 (Utah 1987). 
The policy underlying this rule is that Miranda warnings are necessary 
when circumstances are such that they "exert upon [the] detained person 
pressures that sufficiently impair his free exercise of the privilege against self-
incrimination to require that he be warned of his constitutional rights." 
Berkemer, 468 U.S. at 437. In short, "under Berkemer, the question is not 
whether a reasonable person would believe he was not free to leave, but rather 
16 
whether such a person would believe he is in police custody associated with 
formal arrest." Wayne R. LaFave & Jerold H. Israel, Criminal Procedure § 6.6(c), 
at 105 (Supp. 1991). 
Although a defendant clearly is "in custody" for Miranda purposes when 
formally arrested, there are occasions when a defendant is entitled to a Miranda 
warning prior to a formal arrest. Berkemer recognized that point, in refusing to 
make a formal arrest an absolute bright line test for determining custody under 
Miranda. The Utah Supreme Court has established a clear rule as a guide in 
determining whether one is "in custody" and as such entitled to a Miranda 
warning prior to a formal arrest. Salt Lake City v. Carrier, 664 P.2d 1168, 1171 
(Utah 1983), sets out four factors to be carefully evaluated in determining 
whether an accused, not been formally arrested is [nevertheless] in custody: 
(1) the site of the interrogation; 
(2) whether the investigation focused on the accused; 
(3) whether the objective indicia of arrest were present; and 
(4) the length and form of interrogation. 
Id.; see also State v. Wood, 868 P.2d 70, 82 (Utah 1994) 
In the instant case, the site of Mr. Brandley's interrogation occurred in a 
small interview room at the high school. He was taken there by the school 
principal, (Brandley's supervisor). The supervisor told Mr. Brandley to sit down 
and talk to the police detective. The door to the room was shut by the 
supervisor, and Mr. Brandley was left alone in the room with the officer. Clearly 
anyone in that situation would feel their job was in jeopardy if they did not 
17 
cooperate with the police officer. Especially since Mr. Brandley was a student 
teacher, who's entire job future lay in the hands of the one who was ordering 
him to talk to the officer. 
Not only was the site and manner of Mr. Brandley's interrogation coercive, 
but there was also a strong objective indicia of arrest. A reasonable individual 
in Mr. Brandley's situation would not feel free to leave a small room where he 
has been ordered to talk to a police officer. In fact, Mr. Brandley was not free to 
leave under an implied threat of disobeying his supervisor, losing his job, and his 
chance of graduating. Indeed, Mr. Brandley's entire future was on the line. 
As to the issue of the focus of the investigation, the State tried to minimize 
this issue. Even to the extent that the police detective contradicting some of the 
facts surrounding the interview. (R. 10-11, 19-29, 286-289) However, no mater 
how the State wanted the trial court to view the facts, the truth is that all five 
victims identified Mr. Brandley as the perpetrator. One even by name. The 
police detective knew this before he asked the school principal to bring Mr. 
Brandley to the office. Although the eyewitness identification was extremely 
suggestive and suspect, the police officer knew Mr. Brandley was the only 
primary suspect. (R. 26, 27, 286, 298) It is difficult to think of a set of facts 
where an individual could be more of a focus of an investigation than Mr. 
Brandley was at the time he was escorted into the interview room. 
18 
Although the length of the interrogation was not per se coercive, (15 
minutes), (R. 15), the techniques used by the officer were intentional and 
designed to break down Mr. Brandley and get him to confess. (R. 288, 291, 303-
306) 
CONCLUSION 
For the foregoing reasons Mr. Brandley's convictions must be reversed and 
remanded for a new trial, where he will be afforded the proper protection of the 
Fifth and Sixth Amendments to the United States Constitution, and Article I, 
Section 12 of the Utah State Constitution. 
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j l P R O C E E D I N G S 
2 (SEPTEMBER 9, 1996) 
3 (CASE NOT CALLED ON RECORD). 
4 MR. NAMBA: Just fer the Court's 
5 information, Your Honor, the Counsel has provided a 
6 brief that cites the law, particularly the State 
7 of, State versus, or Salt Lake City versus Carner. 
8 I think we're in agreement that that is the 
9 standard that the four factors, or five factors 
10 identified in Carner are the things that the Court 
11 is supposed to look to to determine whether or not 
12 the person was in custody. 
13 THE JUDGE: All right. Now I asked the 
14 clerk by a note on Mr. Houtz's brief to, to return 
15 this to me when, when you had filed something in 
16 response. Apparently you haven't done that but you 
17 are willing to stand o n -
u s MR. NAMBA: Yes. 
19 THE JUDGE: - on the Carner case. 
20 MR. NAMBA: And that's the reason that I 
21 didn't-
22 THE JUDGE: Okay. 
23 MR. NAMBA: - because I think that he 
24 properly identifies— 
25 THE JUDGE: All right. 
j Page 7 
1 A. I did. 
2 Q. That's the person who's seated here at 
1 3 counsel table today? 
j ± A. It is. 
5 Q. And there came a time when vou interviewed 
6 him at a school? 
7 A. Yes. 
8 Q. And what school was that at? 
9 A. Clearfield High School. 
10 Q. Tell us whatlnformation that you had at 
11 the time that you arrived at the school. 
12 A. I had been contacted by a sergeant who i 
13 works part-time at the school as a schools officer 
14 and advised that a. there were some girls at the 
15 school had, who had made some accusations against 
16 an individual who's either working part-time at the 
17 school or was training at the school and that he 
18 may have touched them inappropriate, in an 
19 inappropriate manner. 
20 Q. Okay. And so what was your purpose in 
21 going to the school? 
22 A. First of all, to find out who the i 
23 individual may be. And secondly, if possible to 
|24 speak with him. 
25 Q. Oka v. When vou, what did you do to 
Page 9 
1 i MR. NAMBA: - the standard in this case 
2 and that is the, the question is whether or not he 
3 was in custody and the determination is by those 
4 five matters, five— 
5 THE JUDGE: All right. Thank you very 
6 much. And you may proceed. , 
7 OFFICER HOLTHOUSE: Your Honor, could I 
8 apologize first of all for my dress. I was on 
| 9 vacation last week, didn't get the subpoena and | 
110 just found out about this about 10 minutes ago 1 
11 S O . . . 
112 THE JUDGE: Oh, all right. Thank you, 1 
13 Detective Holthouse. j 
14 WHEREUPON, 
15 OFFICER WILLIAM HOLTHOUSE 
16 (ON THE STAND, OATH NOT RECORDED.) 
117 DIRECT EXAMINATION BY MR. NAMBA 
j 18 Q. State your name and your occupation. 
19 A. William Holthouse, police officer, 
20 Clearfield Police Department. 
21 Q. How long have been so employed? | 
22 A. Coming up 14 years. 
23 Q. And did you conduct or participate in a, 
24 an investigation involving Mr. Brandley, Aaron 
25 Brandley? 
Page 8 j 
1 achieve those two objectives? j 
2 A. Contacted the officer back. He had, he 
3 had actually left a message for me. We'd, we i 
4 spoke twice and then he left a message saying he j 
5 might know who it was. Contacted him back and got 
6 that name and then went down to the school. | 
7 Q. When you arrived at the school what did I 
8 you do? j 
9 A. Spoke with one of the a, one of the 
10 teachers at the school. Maybe not a teacher, 
11 maybe a counselor at the school. And asked if they 
12 could locate that individual and asked if he'd come 
13 speak with me. j 
14 Q. Okay. Did, d i d - Had you received at j 
15 that point a detailed account of what, what the j 
16 allegation was? j 
17 A. Not a detailed account at that time. 
18 Just, just a general, some general information. 
19 Q. Had, had you spoken to any of the victims? 
20 A. No. 
21 Q. So in what form did you have information 
22 at that point? 
23 A. Just that Sergeant Gianchetta was the 
24 officer. Just that Sergeant Gianchetta had said 
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n three girls had described that this individual had 
2 touched them in, in passing on their vaginal areas. 
3 Q. Had, had you read written reports by those 
4 girls,-
5 A. No. 
6 Q. — written statements? And when you 
7 went to— 
8 Well, how was it that you, you had gotten 
9 the name of a person who— 
10 A. Sergeant Gianchetta called me back and 
i 1 told me he believed it was an individual by the 
12 name of Aaron Brandley. 
13 Q. Okay. Now in, in your point of view then 
14 at that point had the investigation focused, 
15 focused in on Mr. Brandley? 
16 A. Not specifically. He was a name that had 
17 been mentioned. That's why I wanted to talk to 
18 him. 
19 Q. All right. So it wasn't to the exclusion 
20 of all others that you were to talk to him? 
21 A. No. I'm, I'm not familiar with how the 
22 teaching system works there. It was just a name 
23 that was given to me to go talk to. 
24 Q. Okay. And how did you arrange to meet 
25 with him? 
J Page 11 
1 table. 
2 Q. So you didn't go to the door? 
3 A. I think I stood up but I don't think I 
4 went to the door. 
5 Q. Okay. He walked into the door? 
6 A. Correct. 
7 Q. Did you- | 
8 A. And the administrator came in with him. 
9 Q. Okay. And did he, the administrator 
10 remain with you during the interview? 
11 A. No, he didn't. 
12 Q. Just introduced you basically? 
13 A. Right. 
14 Q. And you invited him to have a seat? 
15 A. I believe I did. I don't specifically 
16 remember that. 
17 Q. Okay. 
18 A. We were both sitting down. I know that. 
19 Q. Was the door open or closed during the 
20 conversation? 
21 A. I think it was closed. 
22 Q. Okay. If it was closed do you, do you 
23 recall who, who would have closed it between— 
24 A. I didn't close it so it must have been 
25 the, the administrator. 
Page 13 J 
1 l A. Contacted this administrator when I got to 
2 the school and asked them if I, if they could 
3 locate him and ask him to come and speak with me. 
4 Q. Now where were you tolspeak to him? 
5 A. It's, it's an office*in the front of the j 
6 school. I'm not sure what they use it for. 
7 Q. Okay. 
8 A. It's, it's just a room. 
9 Q. How large of a room is it? 
10 A. Oh, maybe 10 by 12. something like that. i 
11 Q. Okav. 
12 A. 12 by 12. 
13 Q. But it's a regular office type room? 
14 A. I don't think it's actually an office. 
15 It, it just had a table in it and it's one of the, 
16 one of the north facing rooms that has some 
17 windows. 
18 Q. Okay. And when he arrived at the room 
19 how did you proceed? What— Did you identify 
20 yourself?" 
21 A. Yes, I identified myself. I was sitting 
22 at the table. I got up, I believe I shook his 1 
23 hand, sat back down. The, the- As you come into 
24 the doorway of the room the table sits immediately 
25 to your right and then I was sitting behind that 
Page 12 1 
1 Q. Okay. Was it locked? 
2 A. No. It wasn't locked because I opened it" 
3 and went out. 
4 Q. Okay. Who was closest to the door, 
5 yourself or Mr. Brandley? 
6 A. Mr. Brandley. I 
7 Q. So you had your back to the wall, he had I 
8 his back to the door? 
9 A. Correct. 
10 Q. And-
11 A. Well, not back to the door. The, his side 
12 to the door. 
13 Q. Okay. 
14 A. The door was- If he was sitting at a 
15 table the door, it would have been, the door would 
16 have been to his right side and my left side. I 
17 was behind the table and he was right by the door. 
18 Q. Okay. What information did you give 
19 Mr. Brandley at that time? 
20 A. Told Mr. Brandley that there had been some 
21 girls at the school who had a, accused him of 
22 touching them in the hallways in an inappropriate 
23 manner as he passed them. 
24 Q. Okay. Did you tell him how many? 
25 A. I don't think I initially told him but I 
Page 14 
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f i did tell him it was five eventually. 
2 Q. Okay. How long did the conversation 
3 last? 
4 A. Maybe 10, 15 minutes. 
5 Q. What did he say to you when you explained 
6 to him what the allegations were? 
7 A. At first he said that he didn't have any 
8 idea what I was talking about. And then I told 
9 him that there were five girls who had identified 
10 him as the person who had, who had touched them. 
11 Then he said something to the effect of he didn't 
12 believe that there were that many. And I went on, 
13 I said well there were that many and then I got 
14 specific as to, at that— I got specific then as 
15 to how he had touched them. I think I used a term 
16 scooping or something like that. He said he 
17 didn't scoop them. And then I said well they 
18 didn't, they didn't say that, that you, you scooped 
19 them but that your hand was in a scoop position. 
20 Q. Okay. And what, where on their bodies 
21 did you describe to him that— 
22 A. Where on their bodies? 
23 Q. Yes. 
24 A. Their vaginal areas. Except for one girl. 
25 Q. Okay. And what was his response? 
1 Page 15 
1 l statements and that we'd be back in touch with him. 
2 Q. Did you tell him that he was under arrest? 
3 A. No. 
4 Q. Did you tell him that he was not under 
5 arrest? 
6 A. No. I just told him that I was going to 
7 meet with the County Attorney and then I'd be back 
8 in touch with him. 
9 Q. Okay. During the interrogation did, did 
10 you ever indicate to him that you, it was ever your 
i l intention to prosecute or arrest him? 
12 A. No. 
13 Q. Did you ever raise your voice? 
14 A. No. 
15 Q. Did you ever place any handcuffs on him or 
16 anything like that? 
17 A. I didn't even have any with me. 
18 Q. How were you dressed? 
19 A. About like I am today, I believe. 
20 Q. Did you have a gun on you? 
21 A. I had a gun on me but it was not in view. 
22 Q. Okay. And but you did identify yourself 
23 as a police officer? 
24 A. Yes. I did tell him I was a police 
25 officer. 
1 Page 171 
1 i A. Can I consult back to my report— 
2 Q. If you would, please. 
3 A. - because I can't be specific. He said, 
4 he said that that was possible. Speaking 
5 specifically to the hand motion is what we were 
6 talking about. 
7 Q. Okay. And then what happened? 
8 A. Then what- I'm sorry? 
9 Q. What, what did you tell, what did -
10 Well, just tell us about the | 
11 conversation,- j 
12 A. Okay. 
13 Q. — how it progressed. 
14 A. It didn't, it didn't go much beyond 
15 that. I asked him why he had done it and he just 
16 said that he didn't know why he did it. He 
17 couldn't give me any reasons for his actions. He 
18 seemed to be almost on the verge of crying and he 
19 said he couldn't give any reason for his actions. 
20 Q. Okay. 
21 A. And that was just about all of the 
22 interview except that I told him that I was going 
23 to meet with the County Attorney and after I had- 1 
24 Well, I told him I was going to meet with the j 
25 County Attorney after I had reviewed the girls' 
Page 16 1 
1 Q. Showed him your badge? 1 
2 A. I didn't show him a badge or any 
3 identification but I probably had my badge on my 
4 belt. I'm not positive. 
5 Q. That's your typical thing is to have a 
6 badge— 
7 A. That's normally where I have it, yes. 
8 Q. Okay. But you weren't dressed in 
9 uniform, you were dressed in street clothes? 
10 A. Yeah. Probably just like now. 
11 Q. Okay. And did you ever advise him of any 
12 rights? 
13 A. No. 
14 Q. Okay. When he first entered the room how 
15 certain were you that a crime had occurred? 
16 A. I was reasonably certain that a crime had 
17 occurred, yes. 
18 Q. Okay. So you, you were reasonably secure 
19 that the statement that the girls had made was, was 
20 true as opposed to be, opposed to being something 
21 that, that some girls may have made up to get after 
22 a teacher? 
23 A. Based on what another officer told me, 
24 yeah, I believed that-
25 Q. And, and what is that? 
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Fi A. — probably it had occurred. I, I didn't 
2 really have any specifics but I believed that 
3 something had occurred. 
4 Q. Okay. And so when you were talking tq 
5 this individual how certain were you that he would 
6 be the person that they were talking about? 
7 A. Initially? 
8 Q. Yes. 
9 A. I wasn't certain initially. 
10 Q. And why is that? 
hi A. Well, just because I don't understand, I 
12 didn't understand the school program for sure. 
13 All I knew was this was a, someone who was teaching 
14 Spanish. 
15 Q. Uh-huh (affirmative). 
16 A. I don't know how many Spanish teachers 
17 they have. I don't know how many assistant 
18 teachers they have. 
19 When I first talked to Detective 
20 Gianchetta they didn't know at all. And then he, 
21 when he called me back and said this might be the 
22 person I took a shot at it. 
123 Q. Okay. But, but your mind was still open 
24 to looking at other teachers or people? 
25 A. Initially, yes. 
1 Page 19 
I l Q. Of your report. Yes. 
2 A. Okay. 
3 Q. Yours. 
4 A. Uh-huh (affirmative). ! 
5 Q. It says— Can you just read that third 
6 paragraph? 
7 A. Says: j 
8 "On this date I reviewed the 
9 statements and then met with Mr. Lowe 
10 (sic) and Mr. Wilcox at the school as 
II requested. Mr. Wilcox told me that they 
12 had obtained the name of the suspect as 
13 an Aaron Brandley and that they had the 
14 fifth girl, and that the fifth. 
15 Sorry. "... that the fifth girl had 
16 identified him as he was coming into the 
17 school this morning." 
18 Q. Now my understanding is, and you can 
19 correct me if I'm wrong, "I reviewed the 
20 statements" means that the five girls in this case 
21 had prepared written statements about what had 
22 happened? 
23 A. Okay. I reviewed them, I should have put 
24 with Detective Gianchetta. We talked it over on 
25 the phone. At that point they had not come to my 
1 Page 21 j 
j i Q. Okay. Now when you say initially tell us 
2 what as, as the interview— 
3 A. Well, as the conver-, you know, as the 
4 conversation progressed I was pretty sure that I \ 
5 had the right person. I wasn't positive. 
6 Q. And that's based on the sort of admissions I 
7 that he was making as things— 
8 A. Yeah. And, and his body movement. 
9 Q. Okay. Do you know how, how he was 
10 contacted to come to the room? 
11 A. I don't. 
12 Q. He was just brought there by an 
13 administrator as far as you're concerned? 
14 A. I believe he was brought. They came in 
15 together. I don't, I don't know for sure. 
16 Q. Okay. All right. That's all the 
17 questions that I have. 
18 THE JUDGE: Thank you. Mr. Houtz? 
19 CROSS EXAMINATION BY MR. HOUTZ | 
20 MR. HOUTZ: Yes. Do you have your report 
21 in front of you? 
22 A. Uh-huh (affirmative). 
23 Q. Okay. I— Just, going down into the 
24 third paragraph of that report. 
25 A. Of my report? 
Page 20 j 
1 office yet. I just went over the information with 1 
2 him, reviewed their statements with him. 
3 Q. So this is on the phone that you talked j 
4 with him about those statements? 
5 A. Yes. He was at the school. j 
6 THE JUDGE: Excuse me. So that I'm j 
7 clear- ; 
8 MR. HOUTZ: Yes. j 
9 THE JUDGE: He had their statements I 
10 talking to you on the phone but you didn't have the j 
11 statements at that time? 
12 THE WITNESS: Not at that time. 
13 THE JUDGE: Okay. 
14 THE WITNESS: I did have them afterwards. 
15 THE JUDGE: Afterwards. 
16 THE WITNESS: I reviewed their 
17 statements. Not their written statements but I 
18 reviewed what they told him with him. 
19 THE JUDGE: Thank you. 
20 MR. HOUTZ: Did, did you have them when 
21 you interviewed Mr. Brandley? 
22 THE WITNESS: NO. 
23 Q. (MR. HOUTZ:) Have the statements? 
24 A. (THE WITNESS:) I did not. j 
25 Q. And you didn't indicate to him that you 
Page 22 | 
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j 1 had them at the interview? 
2 A. I don't believe that I did, no. 
3 Q. Now, at that point in dme was it your 
4 understanding that five girls had identified 
5 Mr. Brandley? By the time you spoke with him five 
6 girls had identified him? 
7 A. No. 
8 Q. So what was your understanding? 
9 A. It was my understanding that, that another 
10 girl-
11 Initially when I spoke with Sergeant 
12 Gianchetta there were three. 
13 Q. Okay. 
14 A. Then he later called me and said— 
15 THE JUDGE: Excuse me. Let me have you 
16 move just a little to your right. That microphone 
17 will pick you up more direct. 
18 THE WITNESS: Okay. 
19 THE JUDGE: Yes. Or just move the mic. 
20 THE WITNESS: Sorry, sir. 
21 THE JUDGE: Thank you. 
22 THE WITNESS: Initially there were 
23 three. Then he called me back and told me there 
24 was a fourth that, this was on the day prior. 
25 MR. HOUTZ: Okay. 
j Page 23 
1 l review somebody else and to look at them and see 
2 whether it was the perpetrator? 
3 A. (THE WITNESS:) I don't know that it was 
4 a specific- When I spoke with Sergeant Gianchetta 
5 we did talk about the girls looking around to try 
6 to identify the individual because at that time 
7 they didn't know who it was or the name. I, I 
8 seem to remember something about there may have, 
9 they were, might have been looking at another 
10 individual initially, yes. 
i i Q. In the second paragraph of your report it 
12 says on the second paragraph, second sentence: 
13 "He said that four of the girls had 
14 identified a student teacher as the 
15 suspect.". 
16 A. Uh-huh (affirmative ). 
17 Q. So was it your understanding that by that 
18 point in time four of the girls had identified 
19 somebody as the suspect? 
20 A. Somebody, yes. 
21 Q. Uh-huh (affirmative). And then it says 
22 that in the next paragraph that: 
23 "A fifth girl had identified 
24 Mr. Brandley as the suspect.". 
25 A. That's correct. 
Page 251 
1 i THE WITNESS: Then I talked to him again 
2 on the next morning. At that time the school had 
3 said there was a fifth and that she had identified 
4 Mr. Brandley. I did not have any indication the 
5 other four had identified Mr. Brandley*-at that time 
6 for sure. 
7 MR. HOUTZ: Did you know that they had, 
8 that at least the girls had seen somebody else 
9 before they saw xMr. Brandley? Was that your 
10 understanding? 
11 THE WITNESS: It was my understanding 
12 that they had, had, possibly had seen somebody 
13 else, yes. 
14 MR. HOUTZ: And-
15 THE JUDGE: Excuse me. So, I don't 
116 understand the question, had seen somebody else. 
17, MR. HOUTZ: Well, that they had another-
18 THE JUDGE: At what point do what? 
19 MR. HOUTZ: - alleged assailant, let's 
20 call him that. Somebody else that they suspected 
21 of this crime. 
22 THE WITNESS: On the day prior, yes. 
23 THE JUDGE: Had--
24 Q. (MR. HOUTZ:) Did you understand that the 
25 girls had or some of the girls had been asked to 
Page 24 j 
1 Q. And when did it become your understanding 1 
2 that all five girls had in fact identified 
3 Mr. Brandley as the suspect? 
4 A. It really didn't become my understanding 
5 at that, any time prior to that. I - The fifth 
6 girl when she said Mr. Brandley, that was the 
7 reason I went to spoke with, to speak with him. 
8 The first four girls thought that it may be a 
9 student teacher but they did not know his name, 
10 just thought that it might be a student teacher. 
11 Q. Just thought that they had identified— 
12 A. Well, it was my understanding that they 
13 had identified a student teacher but didn't know 
14 his name or who he was. Just that he was a student 
15 teacher in the school. 
16 Q. But was it your understanding that this | 
17 student teacher was the one that you were going 
18 t o -
19 A. No. Not for sure. 
20 Q. That wasn't your understanding? 
21 A. No. It was the student teacher, Aaron 
22 Brandley, that I was going to speak to because the 
23 fifth girl said that his'name was Aaron Brandley. 
24 These girls didn't know each other, 
25 several of them didn't know each other. 
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j I Q. It says you met with Mrs. Lowe and 
2 Mr. Wilcox at the school. 
3 A. Yes. 
4 Q. What did you discuss with them? Prior to 
5 meeting Mr. Brandley you met with them. 
6 A. I didn't really discuss anything with 
7 them. I just told them that— They know me from 
8 other cases. 
9 Q. Yes. 
10 A. And I've been there occasionally. And 
1 i just called them, told them, called them in when I 
12 got to the school and asked them if they were aware 
13 of these incidents. They said yes they were. And 
14 asked them if I could speak with Mr. Brandley. 
15 Q. They said they had obtained the name of 
16 the suspect as an Aaron Brandley? 
17 A. Uh-huh (affirmative). 
13 Q. And that the fifth girl had identified 
19 him. So why was he a suspect? How did they know 
20 to have him identified that morning by the fifth 
21 girl if he wasn't already a suspect? 
22 A. I believe because he was probably a 
23 Spanish teacher at the school. I don't know. 
24 Q. Did you ever tell Mr. Brandley he was free 
25 to leave the room that you talked with him in? 
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1 Q. Yes. 
2 A. But yes. Okay. 
3 Q. At least second but— 
4 A. At least second. Yes. : 
5 Q. That, that the school staff had requested i 
6 that you meet with them at 7:45 on this date. Was 
7 that that night or was that the next morning? 
1 8 A. The next day. 
9 Q. The next day? 
10 A. The 2nd. The morning of the 2nd. 
11 Q. Okay. So, so it was already set up the 
12 day before that you were going to come in and, and 
13 meet the next day? 
14 A. Right. I was going to go over there and 
15 talk to the staff about it that morning, yes. 
16 Q. Okay. So this girl had identified, the 
17 fifth girl had identified on the 1st or on the 
18 2nd? 
[9 What I'm really confused at is to try and 
20 understand how much people knew and when. 
21 A. I don't remember for sure. 
22 Q. Okay. But you did talk the day before on 
23 the 1st and it was decided on the 1st that you were 
24 going to come the next morning to the school? 
25 A. I was going to come, yes. Correct. 
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i i A. I don't believe so. 
2 Q. So you're telling me that if, if I 
3 understand right, and I want to understand right. 
4 A. Okay. 
5 Q. Your understanding was that there had been 
6 an identification made by four of the girls 
7 although you weren't sure who it was? 
8 A. Correct. 
9 Q. Then there was an identification the day 
10 you came to the school by a fifth girl. Is that 
il right? 
12 A. Correct. 
13 Q. And that she had identified Mr. Brandley? 
14 A. Right. That was the reason that I went 
15 to the school. I got a call saying that a fifth 
16 girl who alleges this incident occurred had said 
17 that the person who did it was an Aaron Brandley. 
18 When I had the name then I, a name, then I went to 
19 the school. 
20 Q. But my understanding when I read through 
21 your report is that they called you on the 
22 afternoon the day before which was your second 
23 contact with somebody at the school, either the 
24 officer or somebody. 
25 A. It was I think my third or fourth contact. 
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1 Q. And then the next paragraph says: 1 
2 "On this date..." 
3 Third paragraph. What is this date? 
4 A. The 2nd. Whatever date's up top on the 
5 right-hand side. 
6 Q. Okay. So it says on the 2nd then you 
7 reviewed the statements of the girls. 
8 A. Uh-huh (affirmative ). 
9 Q. And then met with Mrs. Lowe and Mr. Wilcox 
10 at the school as requested. 
11 So you say that you reviewed the 
12 statements, was another telephone call with the 
13 sergeant? 
14 A. With Sergeant Gianchetta, yes. 
15 Q. Okay. Because-
16 A. He had asked, he had asked them to write 
17 statements-
is Q. Uh-huh (affirmative). 
19 A. — earlier in the day. And then he | 
20 called me back when he had the information. 
21 Q. Okay. And it says that in the second 
22 paragraph that he would leave the statements in 
23 your, in your box for you to review. You hadn't 
24 seen them yet? 
25 A. I hadn't seen them. 
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| l Q. Okay, So you reviewed the statements 
2 with him on the phone and then met, which was the 
3 2nd-
4 A. No. That was on the 1st. I believe late 
5 on the night of the 1st I believe is when I 
6 actually talked with him. 
7 Q. Okay. "On this date"-- The first three 
8 lett— the first three words say, "On this 
9 date-.". You told me that's the 2nd. "... I 
10 reviewed the statements." 
11 A. Okay. It may have been in the,morning but 
12 I think, I think it was the night before. I may 
13 have wrote that incorrectly. 
14 Q. Okay. Then you met with Mrs. Lowe and 
15 Mr. Wilcox at the school, 
16 A. That was on the 2nd. 
17 Q. And they told you they'd named, obtained 
18 the name of the suspect. 
19 A. Right. 
20 Q. Was there any other suspects then? 
21 A. Not at that point that I was aware of, no. 
22 Q. Uh-huh (affirmative). And that the fifth 
23 girl had identified him that morning as he was 
24 coming into school. 
25 A. That's correct. The morning of the 2nd. 
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1 l simply going to ask you if you would stipulate that 
I 2 his report could come in. 
3 MR. HOUTZ: We'd stipulate to that. 
4 MR. NAMBA: I have no problem with that. 
5 THE JUDGE: IS that all right, 
6 Mr. Namba? 
7 MR. NAMBA: Yes, that's fine. 
8 THE JUDGE: Mr. HoutZ? 
9 MR. HOUTZ: As far as purposes of this 
10 hearing. 
11 THE JUDGE: Yes. | 
12 MR. HOUTZ: Correct? Okay. 
13 THE JUDGE: Yes. For purposes of this 
14 hearing. All right. Thank you. 
15 MR. HOUTZ?: You can use mine (short 
16 inaudible) we can make a copy of that. 
17 THE JUDGE: Thank you. 
18 MR. NAMBA: And, and you've got the 
19 report in front of you? 
20 THE WITNESS: I do. 
21 Q, (i\m. NAMBA:) Okay. On the second, on 
22 the second paragraph it says at the end, Gianchetta 
23 said he'd leave the statements in your box to 
24 review. 
25 A. (THE WITNESS:) Uh-huh (affirmative). 
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]~1 Q. And you're telling me you had no idea who 
2 the other jfour had identified? 
3 A. No.% 
4 Q. None, none whatsoever? 
5 A. No. 
6 Q. No idea at ail? 
1 7 A. No. I had not spoken with anybody that 
8 morning about it. 
9 Q. Okay. That's all the questions I have, 
10 Judge. 
11 THE JUDGE: Thank you. Further direct? 
12 REDIRECT EXAMINATION BY MR. NAMBA 
13 MR. NAMBA: I guess the thing that's 
i 14 confusing us or me at least on this is in your 
15 report between, between paragraphs two and three 
16 there's kind of a transitional thing there that-
17 MR. HOUTZ: Shall we give the Judge a 
18 copy of this thing? 
19 MR. NAMBA: So the Judge can see it? 
20 MR. HOUTZ: Yes. 
21 MR. NAMBA: Would that be helpful to the 
22 Court? 
23 MR. HOUTZ: Would that be helpful to you 
24 to have a copy? 
25 THE JUDGE: To, to see the report? I was 
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1 Q. And then we, and then there's a transition J 
2 to the next day. 
3 A. Uh-huh (affirmative). 
4 Q. And says: 
5 "On this date I reviewed the 
6 statements.". 
7 And so I, I guess my reading of that would 
8 be it got left in the box overnight and you picked 
9 them up in the morning— 
10 A. Okay. | 
il Q. — and read them. 
12 A. They were not there in the morning. And 
13 that's and that's-
14 Q. Okay. And, and you didn't have them when 
15 you interviewed Mr. Brandley? 
16 A. No. That's not unusual for a patrol 
17 officer to tell you he's going to do something and 
18 he doesn't do it. 
19 Q. Okay, But if Mr. Brandley were to tell i 
20 you that you showed him the statements, that 
21 wouldn't be— 
22 A. No. 
23 Q. - correct? 
24 A. No, it would not. 
25 Q. Okay. Did you eventually talk to the 
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[ i he admitted that he was the one who committed these 
2 offenses. And he says he, he wasn't the one. 
3 Well, I shouldn't say that. He, he says he never 
4 did admit to the offenses themselves. 
5 MR. NAMBA: if the evidence that Officer 
6 Holthouse is going to put in is evidence that he 
7 made the admission then I think we have to 
3 establish that it was voluntary— 
9 THE JUDGE: Okay. 
10 MR. NAMBA: - under Miranda. I think 
i I that is our burden. 
12 THE JUDGE: in other words, the Court 
13 doesn't have to make that finding at this point. 
14 MR. NAMBA: NO. 
15 THE JUDGE: Okay. 
16 MR. NAMBA: No. I think that is our 
17 burden. 
18 MR. HOUTZ: No. The question here the 
19 way I see it is, and I think Brian and I agree, 
20 we've discussed this in detail, is that the issue 
21 here is suppression of this particular— 
22 THE JUDGE: Interview. 
23 MR. HOUTZ: - discussion-
24 THE JUDGE: Yes. 
25 MR. HOUTZ: - interview, interrogation. 
1 Page 43 
1 l they're not to do and, and gives a remedy which 
2 suppresses evidence as, as an incentive to officers 
3 to not act improperly. So the focus is only on 
4 the action of the officer. 
5 And the reason I point that out, I really, 
6 I don't know that it's really that, that essential 
7 in this particular case. But there are the five, 
8 the five factors that the Court indicated in Camer 
9 that the Court should determine, to look at to 1 
10 determine whether or not he's in custody or 
U whether, to the degree really to render the, the 
12 statement involuntary. I think that's what's, 
13 what's required is that you have to have, you have 
14 to have a situation, totality of the circumstances 
15 such that he had to have given him his Miranda 
16 rights, read to him the, the rights. And, and had, 
17 and the failure to read the rights renders the, the 
18 statement involuntary so.. . 
19 THE JUDGE: So what are you, what are you 
20 saying? That the first thing you need to look at 
21 is is it custodial? 
22 MR. NAMBA: That's, well that's how we 
23 determine whether or not it 's custodial under, 
24 under earner 's analysis. Carner says Miranda only 
25 applies if it's custodial. 
1 Page 45 | 
i Yes. That's, that's all that we're talking about 
2 today. 
3 Now there's still five witnesses that we 
1 4 understand are going to say that he is the one. 
( 5 But we're here today arguing over whether we can 
6 keep this alleged confession out. j 
7 THE JUDGE: Well, unfortunately this file | 
8 didn't get back to me because of the note, the 
9 procedural note and therefore I haven't looked at 
10 Carner. 
11 MR. HOUTZ: Right. j 
112 THE JUDGE: So 1 need to look at Carner. 
! 13 But I'd welcome you if you want to argue the case 
14 at this point. 
15 MR. HOUTZ: Yes. 
16 THE JUDGE: Do you want to go ahead, 
17 Mr. Namba? 
18 ARGUMENT BY MR. NAMBA FOR THE STATE 
19 MR. NAMBA: Yes. There, there are two 
20 aspects that I want the Court to consider in, in 
21 analyzing the matter. 
22 First of all, as a blanket observation the 
23 purpose of the Exclusionary Rule is prophylactic 
24 with regard to police action. That is it's 
25 intended to teach police certain things that 
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i THE JUDGE: Yes. 
2 MR. NAMBA: But a situation can be 
3 custodial without all of the, of the normal- I 
4 mean, you don't have to be— 
5 THE JUDGE: The bright lights and a stool 
6 in the middle of the police precinct and officers 
7 standing around and-
8 MR. NAMBA: Sure. 
9 THE JUDGE: It can be custodial without 
10 that, yes. 
11 MR. NAMBA: without saying you're under 
12 arrest you could stiil be in custody is the thing. 
13 THE JUDGE: Okay. 
14 MR. NAMBA: Okay. So to determine 
15 whether or not this defendant is in custody we'd 
16 look at those five factors. 
17 First factor, the site of the 
18 investigation. He's in his turf, he's in his 
19 building. He's closer to the door than the 
20 officer is. He walked in with an administrator. 
21 Door was not locked. He wasn't told that he could 
22 leave. But, but the site of the investigation is a 
23 pretty neutral site for purposes of determining 
24 voluntariness of the statement. He's really on 
25 his own, in his own area. 
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p i A Sorry 
2 Q. All right. Mindy, so you're not 
3 particularly sure \that day though. Is that right? 
4 A Huh-uh (negative) I know it was like the 
5 27th, 28th But the month I can t remember 
6 Q. Do you recall the events that happened 
7 that day? 
8 A Yeah 
9 Q. What were you doing when the event 
10 occurred? 
il A Well I was like, it was right after the 
12 bell rang in B-Hall and I was getting ready to go 
13 to basketball I guess it was It was basketball or 
14 volleyball I was going to a sport I 'm pretty 
\l5 sure it was basketball And the bell, bell had 
16 just rang Getting stuff out of my locker, getting 
17 my bag ready, stuff like that, talking to friends 
18 Q. You're a basketball player, I take it. 
19 A Yeah Yeah. 
20 Q. Okay. And you played for the school, 
21 representing the school? 
22 A Uh-huh (affirmative) 
23 Q. What were you wearing on that day, do you 
24 remember? 
25 A Oh, gees Like, I know I was wearing 
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1 A It's fairly- Well, the part that I 'm by 
2 it's pretty wide but there s so much, like 
3 everyone s going from this hall to that hall 
4 There s a lot of changing going on 
5 Q. Okay. And it was during a normal class 
6 change? 
7 A After class, after school so 
8 Q. So everybody's-
9 A Everyone s going, yeah 
10 Q. Okay. But you weren't going home, you 
11 were going to a basketball practice? 
12 A Yes 
13 Q. Now describe for us then what happened. 
14 A What happened like when- Okay This 
15 is— I was kind of, you know, just looking around 
16 talking to friends, getting stuff out of my 
17 locker And then my bag was on the floor, putting 
18 stuff in it And I just, you know, looked around 
19 at everyone, oh hi, you know, talking to 
20 everyone 
21 And I noticed he was just coming down I, 
22 not like I didn't look at him I, I noticed, you 
23 know, he was coming down And then all of a sudden 
24 I, I turned to, like to, like get a book or 
25 something and I just felt someone like kind of not 
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1 1 jeans Had my shin tucked in I don t know what 
2 shirt I was wearing Jeans 
1 3 Q. Okay. Long jeans? 
4 A Yeah j 
5 Q Okay. And where, which hallway were you 
6 walking m? 
7 A B-Hail right by my locker 
1 8 Q. Okay. Just kind of describe that hallway 
| 9 for us. What— 
10 A Well here s B-Hall, here s C-Hall and 
j 11 here s like a hall that goes m between the two 
12 And my locker s like right in the, in between the 
13 two 
14 Q. So if the hallway's created like an H— 
15 A Yeah 
16 Q. — your locker's in the— 
17 A Yeah Right in the H pan, the middle 
18 Q. In the cross part— 
19 A Yeah 
20 Q. - of the H? 
21 A Yeah. 
22 Q. Okay. But you were in the part that's 
23 known as" the B-Hall? 
24 A Yeah 
25 Q. And it's a wide hallway? 
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1 grab my butt but kind of just like, just kind of j 
2 place their hand on my butt And I thought it was 
3 my friend and I was like, I turned around and I see 
4 his hand leaving my butt And I was like oh, my 
5 gosh Because-!, it scared me I didn t know 
6 what to do I was l ike-
7 And I went and I told my friend I m 
8 like, did you just see that7 Because I heard 
9 about it But I was like, I think it, I was like, 
10 I think it was thai guy they were talking about i 
11 Q. Okay. Now when you say you'd heard about 
12 it, tell me what you'd heard. 
13 A Well, like just little- It wasn t like a 
14 big huge thing at our school I was just like 
15 during lunchtime I would hear or did you hear about 
16 that guy that's been going around grabbing people 
17 And I was like, huh-uh (negative) And then they d 
18 just say— 
19 It was nothing big I didn t think it 
20 would happen to me I didn t 
21 Q. Had you heard any kind of description of 
22 the person? 
23 A Just that he was an older guy, older man 
24 I didn t know so 
25 Q. Okay. Now when you say older, what kind 
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1 l of age group did you have in mind? 
2 A. When they said that I, you know, 30s, 40s 
3 so... 
a Q. Okay. Now, you saw then the person 
5 approaching you? 
6 A. Well I, I noticed he was coming but I, I 
7 didn't- I don't remember so much the front of him 
8 but I do remember everything in the back of him so 
9 I couldn't like- I remember more of the back of 
10 him than the front. 
l i Q. But you weren't looking at him for the 
12 purpose of being able to describe him? 
13 A. No. Huh-uh (negative). I was just, you 
14 know, everyone was going everywhere. I was just, 
15 you know, kind of looking, hi. So.. 
16 Q. Now you say that you saw- Did you looked 
17 at his hand? 
18 A. Well I looked back and I, because I 
19 thought it was one of my friends. And I was like, 
20 what are you doing? And I looked back and I saw 
21 his hand leaving my butt. That's when I was like 
22 oh, my gosh, he just did that. 
23 Q. Now describe the person who you could see 
24 and that you saw his hand. 
25 A. Describe him? 
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J l of like a slope to where they're waJking in to go 
2 up to my locker so I didn't get to see like his 
3 whole front of his body. Probably just like from 
4 here up I guess you'd say because there was like 
5 people around. I noticed he was wearing glasses. 
6 Q. Okay. He was wearing glasses? 
7 A. Uh-huh (affirmative). 
8 Q. Did you notice his height? 
9 A. He was like five, I thought, I thought he 
10 was looked around like 5' 5", 5' 5". 
11 Q. Okay. 
12 A. But then again I'm not good, I'm not good 
13 at, you know, saying how tall they were anyway. 
14 rm5'4" so... i 
15 Q. Okay. Did there come a time— Well, let 
\16 me ask you this first of all. Who was the first 1 
17 person— 
18 You, you mentioned it to people around 
19 you. 
20 A. Uh-huh (affirmative). 
21 Q. Was that immediately? Is that correct? 
22 A. Yeah. Well like I, I kind of sat there 
23 and I was just like whoa. I didn't know what to 
24 do. I was like, I didn't know what was going on. 
25 I was like, what the heck? 
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1 1 Q. Yes. 
2 A. Well from when it happened, after it 
3 happened? 
1 4. Q. Yes. 
1 5 A. Weil I looked back and, well he's in j 
1 6 front of me so I guess I was looking for him. But 
1 7 he was wearing docker pants, they were like tan. 
8 And he had a tan jacket on. And I noticed he, well j | 9 dark hair of course. And he had, I could see the 
10 back of his glasses. And he was carrying a 
11 briefcase, I think it was maroon. And he was just 
12 walking normally. Never looked back. Just was 
13 walking. 
14 Q. Okay. Did he stop when he put his hand 
15 OUt? 
16 A. I don't think so. Because right when I 
17 looked back it was like his hand went with him. It 
18 wasn't like he stopped. He was just, I noticed 
19 his hand, you know, following him, you know. 
20 Q. How much of his facial features were you 
21 able to see? 
22 A. Like what do you mean? Like-
23 Q. Of his face. How much of it did you have 
24 a chance to see? 
25 A. I saw- Well like there's like, it's kind 
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1 And I, immediately I was just like my two ~] 
2 friends I usually, you know, go with to go to j 
3 practice, I was like Chrisy, you know. They were 
4 talking and I couldn't get their attention. I 
5 went, did you just see that? And they, and they 
6 weren't, they weren't listening to me. I was like 
7 stop, hold on, did you just see that? So... Then 
8 they were like oh, I heard about that and it 
9 happened to Tara. She was, well that's what 
10 happened to me. And I'm all oh, oh. 
11 Q. Okay. Was Tara there present when that 
12 happened? 
13 A. Yeah. Tara was the one I couldn't get her 
14 attention. Well so.... 
15 Q. Okay. And that Tara is Tara— 
16 A. Tara Park. 
17 Q . - P a r k . 
18 A. She's one of them. 
19 Q. Okay. And she— Tell me what your 
20 relationship is with Tara Park. 
21 A. Well, like sometimes I guess I would eat 
22 lunch with her sometimes, she'd come eat lunch with 
23 me and that's about- She played basketball so I 
24 kind of knew her from that and that's about it. 
25 Q. Was she on a team with you back then? 
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f i Q. So you guys all know what she's saying 
2 about that color. 
3 Do you remember what kind of shoes he had 
4 on? 
5 A. I don't. I, not that anything stands 
6 out. I didn't look at his shoes. He had shoes on 
7 probably but I didn't see his shoes. 
8 Q. Did he have a hat on? 
9 A. No. He didn't have a hat on. 
10 Q. No hat? 
11 A. Huh-uh (negative). No hat, no. 
12 Q. Now, you said it happened and then where 
13 did you look when it happened? 
14 A. Well, after I looked down and saw his hand 
15 and saw him kind of leaving and I was like, oh my 
16 gosh, it was him. And then I turned this way to 
17 my friends, that way. 
18 Q. And then you said by the time you were 
19 done talking to them— 
20 A. He was gone. 
21 Q. — he was gone? 
22 A. Well i t - He was like, he was gone so 
23 fast. I saw him. I turned back, where did he 
24 go? I couldn't see him anywhere so.... 
25 Q. Okay. 
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1 l of didn't pick it up like are you okay, you know, I 
2 didn't know you did. It was just kind of talk and 
3 I kind of picked it up and heard it. 
4 Q. Do you, did you know when she was touched, 
5 what day by chance? Like was it— 
6 A. I guess it was the day before me because 
7 she said it happened when it— It had already 
8 happened to her when I told her. So the day before 
9 I guess. 
10 Q. Then you said you went to basketball j 
11 practice that day. 
12 A. Yeah. 
13 Q. Or volleyball or whatever sport. \ 
14 A. I'm pretty sure it was basketball, yeah. ! 
15 Q. Okay. 
116 A. So... 1 
17 Q. And then at some point in time you decided 
18 to tell someone, some, an adult. 
19 A. Yeah. 
20 Q. Some adult about this— 
21 A. Yeah. 
22 Q. — at the school. How did that come 
23 about? 
24 A. But- Well I didn't, I didn't tell 
25 anyone. I - The only people I told was Tara and, 
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1 l A. But it took me a while to get my friends' 
2 attention anyway. 1 
3 Q. You said Tara Park? 
4 A. Uh-huh (affirmative). 
5 Q. Was it— 
6 A. And Christy, yeah. ). 
7 Q. But is that the right name, Tara? 
8 A. Uh-huh (affirmative). 
9 Q. And who else? Christy? 
10 A. Just another one of my friends. 
11 Q. Okay. So Tara was there? 
12 A. Uh-huh (affirmative). 
13 Q. And you said you were aware of other 
14 touchings-
15 A. Yeah. 
16 Q. - prior to that time? 
17 A. Well I, not that i t - I heard about it 
18 but it was just like, I didn't really put enough, 
19 you know, I didn't care about it. I - It was 
20 just like talk. I kind of blew it away. 
21 Q. Did you know anybody specifically who had 
22 been touched? 
23 A. Tara. But it wasn't- She told me but it 
24 was like I wasn't with, I was with her but it 
25 wasn't like she was talking to me so I just, I kind 
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1 you know, Christy. And I didn't- After that I, I 
2 you know, I was so involved with other things my 
3 mind was in the other things. 
4 But Tara and I guess Tegan went- Tegan 
5 was like something more serious happened to her 
6 than me. But she "was really disturbed about it, 
7 went and told the superintendent guy or Mrs. Lowe 
8 and, you know, those. But anyway and then they 
9 called me in. So I didn't go to them. They, my 
10 friends did and I said that's a good idea, you 
11 know. And then they called me in. 
12 Q. Okay. And how did it come about that you 
13 were somewhere to identify a person? Can you 
14 explain that to me how, how that came about? | 
15 A. Well, like I'm not sure how many days 
16 after. But they said we're going to have, we're 
17 going to get him as a substitute to come in and 
18 we're going to see if you can identify him. They 
19 didn't tell me- They told me that he would be 
20 coming in pretty soon. They didn't say who it was, 
21 where, you know. He said they'd be going through 
22 this hall. So they didn't tell me is that him. 
23 They didn't point at him. They didn't say is that 
24 him. They said you look through, you see if you 
25 see him. If you see him then say yes. 
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n And you know other, they had other, there 
2 was other adults that came through. And I was just 
3 like nope, nope. So they weren't like pointing at 
4 him, is that turn. I had to, I had to say if it was 
5 him or not. 
6 Q. Have there been discussions of what this 
7 person looked like prior to you— 
8 A. Well, yeah. 
9 Q. — standing there with someone? 
10 A. With the girls that it happened to they 
11 asked me well, what did he look like, you know, 
12 because I want to see if he looked like, you know, 
13 if it was the same guy. And did he have dark 
14 hair? Yeah, he had dark hair and glasses. And 
15 they're all yeah, he had glasses on. And I 
16 described what I had saw and they said that's what 
17 we saw too. So... 
18 Q. Okay. So who were you standing there with 
19 that day at the school when you were asked to look 
20 a t -
21 A. The superintendent. The three. 
22 Mrs. Lowe, the, the superintendent guys, the two. 
23 Q. Okav. That's, that's all right if you 
24 don't know their names. 
25 A. I don't. I should know their names. 
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1 l Q, You remember the red jacket? 
2 A. Yeah. 
3 Q. And you said a white shirt? 
4 A. Uh-huh (affirmative). 
5 Q. Was the jacket zipped or— 
6 A. Zip, zip. 
7 Q. So do you remember whether he had a tie 
8 on? 
9 A. I don't. I don't. I just remember the 
10 red jacket. It was bold. That's all I remember. 
11 Q. That's all the questions I have, Your 
12 Honor. 
13 THE JUDGE: Thank you. Mr. Namba, 
14 redirect? 
15 REDIRECT BY MR. NAMBA FOR THE STATE 
16 MR. NAMBA: There are a couple of things 
17 I forgot to ask you that I intended to ask you 
lis earlier. 
19 A. Okay. 
20 Q. You'd mentioned your relationship with 
21 Tara. 
22 A. Yeah. 
23 Q. And I just wanted to find out how well you 
24 know Ann Willis. 
25 A. Ann Willis. The- She's probably one of 
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1 1 Q. Now did they, did they tell you that 
2 somebody was coming up the hall that would be here 
1 3 in a few minutes? 
4 A. Yeah. \ 
5 Q. And you see if it's this person? 
6 A. Yeah. And there was, you know, there was 
7 older, there was other like teachers coming m, you 
8 know, and because it was before class and so it 
1 9 wasn't like they just put, you know, an older guy. 
10 You know what I mean? They made sure that there 
11 was other people coming in not just one older man 
12 with all these high school students. 
13 Q. Did they kind of indicate to you which one 
114 they thought it was though and said here— 
15 A. After I pointed him out. They said 
16 that's, that's who we, that's who it is. You know 
17 what I mean? That's who we think it is, so... 
18 Q. Now the day that you identified him you 
19 were in the school at that time. Right? 
20 A. Right. 
21 Q. Okay. And what did he have on that day? 
22 A. He had a red jacket on and docker pants 
23 and a white shin. I don't know if it had pin 
24 stripes but, you know, a nice white collared shirt. 
25 I remember the red jacket though. 
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1 the girls but I don't, I'm not really friends with* 1 
2 her. I've seen her. 
3 Q. What about Tegan? 
4 A. Tegan. I, I mean I knew her and I was 
5 like I'm, I'm friends with her but I'm not, I don't 
6 like hang around with her but I know her so... 
7 Q. Tell us what kinds of things- Well, what 
8 is your friendship with Tegan Jones? 
9 A. With Tegan? 
10 Q. Yes. 
11 A. Oh, gees. It's like, I don't know. 
12 There's just so many friends at the school. She's 
13 someone that I could come up to and say hi, how you 
14 been, how you been doing. It's— 
15 Q. Did you have classes together? 
16 A. No, huh-uh (negative). She's- I'm like 
17 with all of those girls in there I'm a year older 
18 than them so I didn't have any classes with them. 
19 If I was to hang around with them it would be after 
20 school seeing how they've been. 
21 Q. How about Rebecca Kennington? 
22 A. I, I know her really well. She like goes 
23 to church with me. I know her really well. She's 
24 a nice girl. At school we, we play sports 
25 together. I, I know Becky pretty well. 
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f i address please. 
2 THE WITNESS: My name is Ann Willis and 
3 my address is 1723 West 1520 North, Clinton, Utah. 
4 MR. NAMBA: Okay. 
5 THE JUDGE: Ms. Willis, I'm going to ask 
6 you to move just a little bit closer to that 
7 microphone and speak right up as if you had to talk 
8 to somebody on the back row. 
9 THE WITNESS. Okay. 
10 THE JUDGE: Thank you . 
l i MR. NAMBA: The microphone has a tape 
12 recorder attached to it so we need to have your 
13 answers loud enough so that you're recorded and 
14 also so the jury can hear you. Okay? 
15 THE WITNESS: Okay. 
16 Q. (MR. NAMBA:) Ann, how old are you? 
17 A. (THE WITNESS:) I'm sixteen (16). 
18 Q. And what grade are you in, in school? 
19 A. I 'm a junior, 11th grade. 
20 Q. Okay. And which school do you go to? 
21 A. Clearfield High School. 
22 Q. And that's in Davis County, isn't it? 
23 A. Yeah. 
24 Q. All right. And in March of last year 
25 something unusual happened to you. Is that right? 
1 Page 176 
1 A. Yeah. 
2 Q. And then what happened? 
3 A. I was going down the stairs and he was 
4 coming up. And we turned the corner at the same 
5 time and he grabbed me in my crotch. 
6 Q. Okay. Would you describe for the jury 
7 how he touched you? 
8 A. His hand was like cupped and it went 
9 between my legs. 
10 Q. Okay. How long of a touching was it? 
11 A. It wasn't very long. Just, it was just in 
12 and then out. 
13 Q. Okay. Could it have been an, an 
14 accidental touching? 
15 A. I don't think so. 
16 Q. Okay. Tell us what, what there was about 
17 the touch that makes you conclude that it couldn't 
\\S have been accidental. 
19 A. Because it was between my legs and nobody 
20 just accidentally touches you there. I 
21 Q. When you say that it, his hand was cupped, 
22 how do you know that his hand was cupped? 
23 A. Because you could feel it. 
24 Q. Okay. Tell us what, what opportunity have 
25 you had to see the person that touched you? 
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1 A. Uh-huh (affirmative). 
2 Q. Do you know why you're here to testify? 
3 A. Yes, I do. 
4 Q. You, do you remember what day it was that 
5 this happened? 
6 A. To me it happened on March 13th. 
7 Q. Excuse me? 
8 A. March 13th. 
9 Q. Okay. Do you remember what day of the 
10 week it was? 
n A. I think it was a Wednesday, 
12 Q. All right. What were you doing that day? 
13 A. I was just going to my locker to get my 
14 books. 
15 Q. Okay. Do you remember what time of day it 
16 was? 
17 A. It was like in the morning. 
18 Q. And where is your locker located? 
19 A. It was in the bottom of C-Hall in the 
20 school. 
21 Q. Okay. And tell us what, what you were 
22 doing just previous to the event that happened. 
23 A. I was just going down to my locker, 
24 walking down the stairs. 
25 Q. You were walking? 
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1 A. I just turned around. I didn't see his 1 
2 face because he kept walking but, I don't know. 
3 Q. Did, did you see him as he was walking by 
4 you? 
5 " A. No, I didn't. 
6 Q. Okay. Did you make an effort to try to 
7 see what he looked like? 
8 A. Yeah, I did. 
9 Q. Okay. Did he turn his head at all? 
10 A. No. He just kept going. 
11 Q. Okay. Tell us the, the best you can, try 
12 to describe the person that you saw. 
13 A. He was, he had dark brown hair and 
14 clean-cut and I could see that he had glasses on. 
15 And he was kind of short. He wasn't very tall. 
16 Q. Okay. 
17 A. A n d l could tell that he was like, he was 
18 in his late 20s or early 30s. 
19 Q. What did you think when this was happening 
20 to you? 
21 A. I, I was just m shock. I couldn't 
22 believe that, what had happened. 
23 Q. Okay. What, what did you do after it 
24 happened to you? 
25 A. I just, I just went to my locker and I was 
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1 l just like did that really happen? 
2 Q. Did you talk to anybody? 
3 A I told my friend. 
4 Q. How SQon after the event was it that you 
5 told your fnend? 
6 A After that class period. 
7 Q. Okay. Did you tell any adults about it? 
8 A No 
9 Q. Now eventually you did tell somebody? 
10 A Yeah, I did. 
11 Q. And what was it that brought you to the 
12 point where you talked to, to the adults about it? 
13 A I was sitting m class like about a week 
14 after And I got called out of class and I walked 
15 into the office and all the other girls were there 
16 and that's when I knew 
17 And I was sitting m one of my other 
18 classes and one of the other girls told me that 
19 somebody had grabbed her and I told her that it 
20 happened to me too 
21 Q. Okay. Now who was that girl? 
22 A Tara 
23 Q. Tara Park? 
24 A Yes. 
25 Q. Okay. Okay. And tell me what kind of 
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1 Q. — belong to any clubs? 
2 A Huh-uh (negative) 
3 Q. Anything like that? Okay. So you, 
4 when— 
5 How much before you met in the office was 
6 it that you told Tara? 
7 A I think it was a day 
8 Q. Okay. And when you went to the office 
9 who did you talk to in the office? 
10 A Mr Wilcox, our assistant principal 
11 Q. Okay. Now there came a time when you 
12 identified a person as being the person that 
13 touched you. Is that right? 
14 A Yeah 
15 Q. And you actually went and saw somebody? 
16 A Uh-huh (affirmative) 
17 Q. When did that happen? 
18 A It was about two or three days after we 
19 had told him 
20 Q. Okay. Tell us what the circumstances 
21 were around that when you, when you saw him. Why, 
22 why was it that you had an opportunity to see this 
23 person? 
24 A They just, they wanted to catch the person 
25 that had did it and they wanted us to have 
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1 l relationship you have to Tara- 1 
2 A We re, we re good friends We, we~ 
3 We're close I 
4 Q. How long have you known Tara? 1 
5 A Ever since 7th grade 
6 Q. Okay. Now let me ask you about the other 
7 girls. iMindy Williams (sic). Do you know her 
8 very well? 
9 A Not real well 
10 Q. I mean, her name is Wilkins, isn't it? 
11 A Yeah 
12 Q. You don't know her very well? 
13 A Huh-uh (negative) 
14 Q. What about Tegan Jones? 
15 A I've known her since 7th grade too 
16 Q. Okay. And Rebecca Kennington? 
17 A 7th grade. 
18 Q. Okay. Now of those, those that you knew 
19 weU would you say that you socialize with them, go 
20 places, to the movies or parties or things? 
21 A No We just talk to each other at school 
22 but-
23 Q. But not- They don't go to church with 
24 you or— 
25 A Huh-uh (negative) 
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1 opportunities to go and identify people 1 
2 Q. Okay. 
3 A And they sent us down to the classroom 
4 Q. Okay. And did you see other people 
5 before— 
6 A Yeah 
7 Q. — you finally identified this person? | 
8 A Yeah, we did* 
9 Q. Okay. Tell us, tell us the whole kind of 
10 schedule that you went through. How many people 
11 did you go to look at? 
12 A We went to look at two other people before 
13 we looked at, at the third one 
14 Q. And the other people that you looked at, 
15 did they fit the general description that you'd 
16 given? 
17 A Huh-uh (negative) No. 
18 Q. Did they have glasses? 
19 A One of them did but he had lighter hair 
20 Q. Okay. All right. Now when you went to 
21 see the person that you finally identified, who was 
22 with you? 
23 A Tegan. 
24 Q. Anybody else? 
25 A No" 
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n Q. Okay. Tara wasn't there? 
2 A. Huh-uh (negative). 
3 Q. It was just you and Tegan? 
4 A. Yeah. 
5 Q. Someone told you to go down to this room 
6 and look? 
7 A Yeah. 
8 Q. Okay. When you looked into the room how 
9 good of a view did you have of that person? 
10 A. We had a back view at first and then he 
l i liked turned so we could see the side. 
12 Q. Okay. x4nd was anybody with you, I mean 
13 any adult with you when you did that or, or you 
14 just went down? 
15 A. No. They just sent us two down. 
16 Q. Okay. And what was the person doing when 
17 you looked at him? Was he teaching or— 
18 A. Yeah. 
19 Q. Okay. What was there about that person 
20 that helped you to identify him as the person that 
21 touched you? 
22 A. Because of the way his hair was cut, the 
23 color of it and the glasses that we could see, that 
24 I could see. 
25 Q. Okay. How sure are you that that was the 
J Page 184 
1 THE JUDGE Thank you. Mr. Houtz9 
2 CROSS EXAMINATION BY MR HOUTZ FOR THE DEFENSE 
3 MR HOUTZ Hi. 
4 A. Hi. 
5 Q. Now you said you were walking to your 
1 6 locker? 
7 A. Yes. 
8 Q. Is that right? And did you say it was 
9 downstairs? 
10 A. Uh-huh (affirmative) 
11 Q. Okay. In the bottom of C-Hall? 
12 A. Yes. 
13 Q. Now we've had a description earlier that 
14 Clearfield has like two halls and then one in the 
15 middle. 
16 A. Yeah. 
17 Q. Which one is C-Hall? 
18 A. It's the one on, the farthest in. 
19 Q. One of the side halls? 
20 A. Yeah. 
21 Q. Not the middle one that connects? 
22 A. Yeah 
23 Q. Okay. And you were coming up or going 
24 down the stairs? 
25 A. I was going down. 
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I l same person? 
2 A Pretty sure. 
3 Q. If we had to choose a number between one 
4 and ten and said ten was absolutely sure and one 
5 is not very sure, would you give it a number? 
6 A Probably an eight. 
7 Q. Okay. Tell us the characteristics that | 
8 led you to conclude that it was the same person. 1 
9 A" By his height and just the way his hair 
10 was cut and his glasses. And like I don't know, 
II i just the way he was built. 
12 Q. Okay. What was there— Well after, 
113 after it happened to you has it had an affect upon 
14 you emotionally? 
15 A. No, because I've tried to block it out. 
16 Q. Okay. How did you feel about the, what 
! 17 happened to you, what had happened to you? 
18 A. I felt violated. 
19 Q. Okay. Did you tell your parents about 
20 it? 
21 A. I did. 
22 Q. Immediately or— 
23 A. A couple days after. 
24 Q. Okay. Okay. That's all the questions I 
25 have for this witness. 
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1 Q. Going down. Is that going down to your 1 
2 locker? 
3 A. Uh-huh (affirmative) 
4 Q. Okay. Were there other people on the 
5 stairs? 
6 A. No | 
7 Q. Just you? 
8 A Yeah. 
9 Q. You were alone? 
10 A Uh-huh (affirmative). 
11 Q. Okay. And was this between class? 
12 A Yeah. 
13 Q. Between classes? 
14 A Yes. It was getting close to when the 
15 bell was supposed to ring. 
16 Q. Close to when the bell was supposed to 
17 ring. 
18 So there w a s - You were the only one 
19 there on the stairs? 
20 A Yes. 
21 Q. And then you saw somebody else coming up 
22 the stairs? 
23 A. No. Because he was like, we had to turn a 
24 corner. 
25 Q. Okay. So you turned a corner. 
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1 l A. Yeah. 
2 Q. Were you on the outside or on the inside? 
3 A. The outside. 
4 Q. The outside. So this person who walked by 
5 was to which side of you? 
6 A. My right. 
7 Q. So he was to your right? 
8 A. Yes. 
9 Q. Okay. Did you see the person put his 
10 hand out? 
11 A. NO. 
12 Q. Did you notice the face of the person? 
13 A. No, I didn't. 
14 Q. Did you notice what the person was 
15 wearing? 
16 A. Yes. 
17 Q. What, what was he wearing? 
18 A. He had a dark blue sweatshirt on with-
19 Q. Dark blue sweatshirt? 
20 A. Yeah. 
21 Q. Is there any color similar that you see in 
22 the courtroom that we can understand? I mean, 
23 look at the color of your chair. Is that a fair-
24 A. No. It was darker than that. 
25 Q. Darker? 
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1 l Q. And were they like pants someone would 
2 wear to church or someone would be dressed up in? 
3 A. Yes. 
4 Q. Now you said it was approximately a couple 
5 of weeks later that you went to identify someone? 
6 A. Yes. 
7 Q. And you were with who did you say, Tegan? 
8 A. Yes. 
9 Q. Okay. Tell me how you got to be with 
10 Tegan that day. 
il A. Well, they had called us all down and just 
12 whoever got there at the same time they just sent 
13 them together. And me and Tegan got there first so 
14 they sent us together. 
15 Q. Okay. And where did they send you? 
\16 A. To the bottom of B-Hall. 
17 Q. The bottom of B-Hall? 
18 A. Yes. 
19 Q. And do you know what room it was in? 
20 A. I don't. |2i Q. Okay. Do you know what kind of course 
22 work is normally taught in that area? 
23 A. Huh-uh (negative). 
24 Q. Okay. Did they give you a specific room 
25 to go to? 
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1 A. Yeah. 
2 Q. So you're talking a really dark blue | 
3 sweatshirt? 
'•4 A. Yeah. 
1 5 Q. Was it a long sleeved sweatshirt? 
[ 6 A. Yeah. | 7 Q. Did it have anything on it? I mean, you 
1 8 know how sweatshirts sometimes have writing on 
9 them. 
10 A. No, it didn't. 
11 Q. Nothing on it? 
12 A. No. J 
13 Q. Okay. What kind of pants did the person | 
14 have on? 
15 A. He had dark pants on. I don't know what 
16 kind. 
17 Q. Were they Levis? 
18 A. No. They were slacks. 
19 Q. If I told you that your statement says 
20 they were dark blue Levis would you still tell me 
21 they were slacks? 
22 A. Yes. 
23 Q. Nice slacks? Or can you describe them? 
24 A. They were, I don't know. Nice, yeah, I 
25 guess. 
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1 A. Yes, they did. 
2 Q. They told you which room to go to? 
3 A. Uh-huh (affirmative). 
4 Q. And did anybody go with you and Tegan? 
5 A. No. 
6 Q. Just you two went? 
7 A. Yes. 
8 Q. Okay. When you got there to the classroom 
9 what happened? 
10 A. We looked in to identify, 
li Q. Were the doors open? 
12 A. Yes, the doors were open. 
13 Q. And so you didn't have to open the doors? 
14 A. NO. 1 
15 Q. Okay. Do you remember who looked in 
16 first? J 
17 A. We both looked in at the same time. 
18 Q. You looked in at the same time? 
19 A. Uh-huh (affirmative). 
20 Q. Okay. Were- Is there more than one 
21 door in that classroom? 
22 A. No. 
23 Q. Was the door up by the teacher or back in 
24 the back? 
25 A. Up by where the teacher is. 
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[ I A. Tegan Michelle Jones. 2997 South 1000 
2 West, Syracuse, Utah. 
3 Q. Okay. How long have you lived there? 
4 A. My whole life. 
5 Q. Okay. And you're now in school? 
6 A. Uh-huh (affirmative). 
7 Q. What grade are you in? 
8 A. I'm a junior. 
9 Q. Okay. At which school? 
10 A. Clearfield High. 
il Q. And you attended Clearfield last year? 
12 A. Yeah. 
13 Q. So in March and April of last year you 
14 were a sophomore. Is that right? 
15 A. Uh-huh (affirmative). 
16 Q. You know why we're here today and the 
17 event we're here to talk about? 
18 A. Yeah. 
19 Q. Do you recall when it was, what day or 
20 what day of the week was that it happened to you? 
21 A. It was Friday, March 29th. 
22 Q. All right. What- Where were you? Tell 
23 us first of all what time of day was it. 
24 A. It was about 1:10 I think." If I - It was 
25 right after second lunch got over and I was going 
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1 i A. In my crotch area. 
2 Q. Okay. 
3 A. Uh-huh (affirmative). 
4 Q. And tell us how you were touched. What, 
5 describe it the best that you can. 
6 A. His hand was in my area, in the whole 
7 area. It wasn't just up front, it was in it, it 
8 was in my area, in my crotch area. 
9 Q. And what were you wearing that day? 
10 A. I'm not for sure about my shirt but I know 
11 I had jeans on. 
12 Q. Okay$f And when it happened what, what 
13 was your reaction? 
14 A. I was shocked. I felt me get grabbed and 
15 I, I just like stopped right in my tracks. And I 
16 was just so shocked that somebody would do that 
17 that I turned around. And there was a guy figure 
18 and he had dark brownish-blackish hair and he had a 
19 white collared nice shirt on and a little blue, 
20 blue lines. And he had dockers on, like I think a 
21 blue colored dockers. And he had, I only saw the 
22 back of his head but I could tell that he had black 
23 glasses from, and they, they were kind of like a 
24 square kind of thing where I was standing and so... 
25 Q. Okay. When it happened to you- Just 
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1 to 8th period, so... j 
2 Q. Okay. And what part of the school were j 
3 you in? 
4 A. I was in B-Hall. 1 
5 Q. Where is vour locker located? r 
6 A. B-Hall. 
7 Q. So were vou going away from it or towards 
8 it? 
9 A. I was going to it to get my bag so I could 
10 go to 8th period. 
11 Q. Okay. And then what happened as you were 
12 going to, to your locker? 
13 A. Well, I was just walking and, because I 
14 had just got done with lunch and I was just walking 1 
15 to go get my bag and- I 
16 Q. Were you with anybody? 
17 A. Huh-uh (negative). I was by myself. And 
18 I was grabbed. And I, I stopped like right in my 
19 tracks and I was just like really shocked that, 
20 because I, I didn't think- I thought maybe 
21 somebody saw something's on there or something. 
22 And I, I stopped and I, I turned around and so... 
23 Q. Okay. Well, we have to go into a little 
24 more detail about when you say you were grabbed. 
25 Tell us where you were touched. 
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1 let me ask you this. Is there any way that you j 
2 think it could have been an accidental, just 
3 brushed by you? 
4 A. No. A, after I turned around and saw 
5 what, the guy that did it I, I didn't know what to 
6 do. I mean, I know I should have done something 
7 but I didn't. But I, I looked down at my pants to j 
8 see if something had been on them or if, if there 1 
9 was a reason why I got grabbed or, but there was 
10 nothing so... 
11 Q. Okay. Did you do anything to try to 
12 pursue him or— 
13 A. No. I, I was just speechless and I was 
14 just shocked. I was in a total amount of shock. 
15 Because I just stopped right in my tracks and 
16 turned around. 
17 Q. And then what did you do? 
18 A. After that I, I was just- I went to my 
19 locker and got my bag. And I was walking to 8th 
20 period and my friend Trudy Leashman said, are you 
21 okay? And I'm all, Trudy, you won't believe what 
22 just happened to me. And she said Becky Kennington 
23 just got an experience like that the other day. 
24 And I'm like, she did? And she's like, yeah. 
25 And I go, well I'm going to go ask Mr. Davis if I 
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j i can go talk to her. 
2 And she had Ms. Cottrell and I had choir 
3 and Ms. Cottrell's class is just down the hall 
4 from hen And so I went and got her out of class 
5 and I askTed her and she, she's like yeah, I got 
6 grabbed. And I told Tier my experience. And she, 
7 she looked at me and she's like, what do you think 
8 we should do, should we tell Ms. Cottrell? And I'm 
9 like, yeah, I want to tell somebody. 
10 And so we told Mrs. Cottrell. And 
11 Mrs. Cottrell said, she just looked at us and she s 
12 like, you have to tell th^ principal about this. 
13 And she ran in the classroom and she said do your 
14 quiz, I'll be back in a minute. And she ran us 
15 right to the principal's office, Mr. Wilcox's. 
16 Q. Okay. And when you went to the 
17 principal's office did he have you make a written 
18 account? 
19 A. No. He - First of all, Mrs. Cottrell 
20 said these girls have something to tell you. And I 
21 told him. And, and then Becky had explained what 
22 happened to her. And then he called in Officer 
23 Gianchetta and Gianchetta asked us to describe the 
24 male. 
25 And, and then after, and then Becky had 
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J l And he's like, I need you to go down there and a, 
2 and you know, point him out and see if it's him. 
3 And so me and Ann walked down there. And 
4 he was, his back was faced towards me. And it was 
5 when I first, when I saw him it was kind of like a 
6 flashback of what I saw that day and of him. And, 
7 and me and Ann both said at the same time that's 
8 him. I mean, it was probably right at the same 
9 time, so... | 
10 Q. Okay. How certain are you that that was 
11 the person that touched you? 
12 A. He had the same shirt on. He had the 
13 white shirt with blue lines in it so... 
14 Q. Okay. Now tell me this: When did you, 
15 when did you write down this statement? 
16 A. When? 
17 Q. The description. You, you made a written 
18 thing for Officer Gianchetta. 
19 A. Uh-huh (affirmative). 
20 Q. Is that right? 
21 A. Yeah. 
22 Q. When did you do that? 
23 A. It, think it was the day before if I'm— 
24 Q. The day before you pointed him out? 
25 And, and in that statement did you point 
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1 i talked to some girls and had heard about some other \ 
1 2 girls that had been grabbed and they, he asked us | | 3 for their names and we told him their names. And ] 
4 then they got called down and they told their j 
5 testimony. j 
6 And then Gianchetta had us - I'm not j 
7 really for sure what like happened. But I 
8 remember that next- That was on a Friday and we, 
9 I went home and I told my parents and stuff. And 
10 April 1st we wrote the statement so... 
li Q. Okay. So did, did there come a time when 
12 you looked at a person and identified him as being 
13 the person that touched you? 
14 A. Yeah. We got, me "and Ann got called down 
15 from the office. And we had, we had looked at a 
16 couple of them. And we got called down on one time 
17 and they said we're- Just from what Ann's 
18 description and everybody's description was they 
19 told us to go and look at this guy that was in the 
20 library. And it, it wasn't the guy because the 
21 guy had blonde hair and it just wasn't that guy. | 
22 And then we got called down again and 1 
23 Mr. Wilcox had told us about a guy, that he was 
24 down in the classroom teaching and that Becky had 
25 already had said that, you know, this is the guy. 
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1 out, did you write down and say that— Did you, | 
2 did you describe the white shirt with the blue 
3 stripes? 
4 A. Yes, I did. 
5 Q. And, and you said you describe his pants 
6 as being dockers? 
7 A. Uh-huh (affirmative). 
8 Q. And what did you say about his hair? 
9 A. That it was kind of, it was a clean-cut 
10 cut and he had like brownish-blackish hair. | 
11 Q. Okay. I want to know a little bit about 
12 your relationship with the other girls. Let's 
13 start with, with Mindy. 
14 What's your relationship to Mindy? 
15 A. A, I knew Mindy through a friend. And me 
16 and Mindy were just kind of like hi friends. If we 
17 were to, you know, become of each, like if we were 
18 to come into each other we'd ask how we were doing 
19 and we would talk. And one time me and her and a 
20 couple of friends went to a movie. But we weren't 
21 like good friends but we, were weren't like best of 
22 friends but we were like more than hi. We were hi 
23 friends and— 
24 Q. Okay. You didn't like go to church 
25 together and— 
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PI A". Huh-uh (negative). 
2 Q. — and have club or— 
3 A. Huh-uh (negative). 
4 Q. No? You're not a basketball- Let's 
5 see, Mindy's the basketball player? 
6 A. Uh-huh (affirmative). 
7 Q. But you don't play basketball? 
8 A. Huh-uh (negative). 
9 Q. Okay. How about Ann Willis? 
10 A. I've known Ann. I've, I've gone to school 
11 with her. I went to junior high with her and we've 
12 just always been friends so.... 
13 Q. Okay. 
14 A. We don't do things, we don't do things. 
15 But we've always been hi. Like, just like with 
16 Mindy I've always been, we've always said hi. And 
17 I had a class with her and we'd always talk and 
18 stuff so... 
19 Q. Not go to movies or— 
20 A. Huh-uh (negative). 
21 Q. — parties or things together? 
22 A. Huh-uh (negative). 
23 Q. How about Tegan? Oh, you're Tegan. 
24 A. Yeah. 
25 Q. Rebecca? 
J Page 220 
1 Mr. Wilcox. 
2 Q. Okay. And so you didn't know yourself 
3 anything about Ann or Mindy or Tara? 
4 A. Well, when I went and talked to Becky she 
5 had mentioned that Tara and Mindy and, and she had 
6 heard, she, she had heard from Tara that she was 
7 grabbed and that Mindy was grabbed. And then Ann. 
8 And Tara knew about Ann, so... 
9 Q. Okay. Now, if you were to see the person 
10 again would you recognize him? 
11 A. Uh-huh (affirmative). 
12 Q. Is he here in the courtroom today? Would 
13 you point him out? 
14 A. Right there. 
15 Q. Okay. When you do, so that the record is 
16 clear and it's on a tape recorder, can you describe 
17 him or just tell us where he's seated? Give us a 
18 little bit of description so that the record will 
19 be clear. 
20 A. Like you want me to— 
21 Q. Yes. 
22 A. He, he ' s - He's just right there by the 
23 lawyer. 
24 Q. Okay. 
25 A. Will that work or do I need to— 
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1 i A. Rebecca? Me and Becky used to be best 
2 friends. We, we were, we've been really, really 
j 3 good friends so... 
4 Q. Okay. So you, you— At one time you did 
j 5 a lot of things with her? 
6 A. Oh, yeah. Uh-huh (affirmative). i 
7 Q. Okay. And she's the one that you went and 
8 got out of class? 
9 A. Yeah. 
10 Q. Okay. At that time were you and, and 
11 Becky pretty close friends or— 
112 A. We were friends. We weren't as close as 
13 we were but I, we called each other a couple of 
14 times and, you know, we went to parties together 
15 and stuff but we weren't as close as we were. 
116 Q. Okay. And what about Tara Park? 
17 A. Me and Tara's always gone to school 
18 together and I've had classes with Tara. We've 
19 done, we've done like school projects together and 
20 we're friends but— 
21 Q. Okay. Now did you talk- Prior to 
22 getting together with, with the principal who had 
23 you talked to about this? 
24 A. Just Ms. Cottrell, we told her. Just 
25 Becky and Ms. Cottrell and then we went right to 
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1 Q, He's the, the- Between these two 1 
2 gentlemen here? The one to the right or the left? 
3 A. My right. 
4 Q. Your right. May the record reflect that 
5 she's identified the defendant? 
6 THE JUDGE: Yes. The record will show 
7 that. 
8 MR. NAMBA: Okay. Now Tegan, how sure 
9 are you that this is the right person? 
10 THE WITNESS: I'm sure . 
11 Q. (MR. NAMBA:) Okay . 
12 A. (THE WITNESS:) Okay. Sorry. I just 
13 want to— You might think no because I saw his 
14 back. But when we went and pointed him out it was 
15 a total flashback. Really it was. And I'm, I'm 
16 really sure so... 
17 Q. Okay. All right. And when you say— 
18 I want, I want you to kind of tell me 
19 about the reaction that you had when, when you felt 
20 like you were touched. 
21 A. I was really shocked. I was stunned that 
22 somebody would do that. And then when I was 
23 talking to Becky I was really angry and, and I was 
24 going to start crying. And when we went and talked 
25 to Mr. Wilcox I, I was bawling and he could tell 
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1 that it wasn't just a story, that this was real 
2 so... 
3 Q. Okay. And you did have an opportunity to 
4 point out other people that you were able to say 
5 that they were definitely not the person? 
6 A. Yeah. 
7 Q. Okay. That's all the questions I have. 
8 THE JUDGE: Thank you. Mr. Houtz, you 
9 may cross examine. 
10 CROSS EXAiMINATION BY MR. HOUTZ FOR THE DEFENDANT 
11 MR. HOUTZ: Tegan, when this happened— 
12 A. Uh-huh (affirmative). 
13 Q. — you said you were going to your locker 
14 after lunch. Is that right? 
15 A. Uh-huh (affirmative). Yes, I was. 
16 Q. Did you just finish eating? 
17 A. Uh-huh (affirmative). Well, my boyfriend 
18 just took me to lunch and I just got done eating 
19 and I was just— He dropped me off because he had 
20 work release and he was going to work and I was 
21 just going to my class. 
22 Q. Okay. So you, you'd been away for lunch? 
23 A. Uh-huh (affirmative). 
24 Q. And you said you were walking down B-Hall? 
25 A. B-Hall. 
J Page 224 
j i Q. Okay. Now this, this guy you're talking 
2 about seeing, is that somebody else you were 
3 talking about or is that the person that— 
4 A. That's the person I, I said— 
5 Q. — you're saying touched you? 
6 A. Uh-huh (affirmative). 
7 Q. Okay, Did you see his face? 
8 A. No, I didn't. 
9 Q. So he hadn't walked towards you? 
10 A. Well he, he, his hand was positioned. I 
11 was walking this way, his, and he was walking this 
12 way. And his hand was positioned where he was 
13 walking towards me. 
14 Q. So you, you were walking toward each 
15 other? 
16 A. Yeah. 
17 Q. Okay. And, but you didn't see his face. 
18 Right? 
19 A. I did not see his face. 
20 Q. Okay. But you felt a touch. Did you see 
21 an arm or a hand? Did you actually see the arm or 
22 hand? 
23 A. No. I, I didn't see the arm or the hand. 
24 But I know when I'm touched so I was touched. I 
25 wasn't touched, I was grabbed. 
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]~1 Q. Is that right? 
2 A. Uh-huh (affirmative). 
3 Q. Now if I understand Clearfield right I 
4 understand it's like an H, is that right, the way 
5 the school is set up? 
6 A. An H, uh-huh (affirmative). Yes. 
7 Q. Which one would be B-Hall in the H? 
8 A. It goes like this. 
1 9 Q. Uh-huh (affirmative). 
! 10 A. And then like this. And this way it leads 
111 to C-Hall and this leads to common and to the 
12 office area. And then this way was B-Hall. This 
13 is the way I was walking was to B-Hall. 
14 Q. All right. At that time were there any 
15 other people in the hall? 
16 A. There was other people but not around me. 
17 I was by myself and I was more to the wall and a, I 
18 was by myself. But there was a couple of people | 
19 over like clear over to the locker but it was just 
20 me. And then when I turned around there was just 
21 one guy, the guy I saw. And then he was just 
22 walking. And then he was all by himself and there 
23 was nobody around him until he got to the stairs 
24 and then that's where everybody was. And then he 
25 like walked into the stairs. 
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1 Q. So you don't know that it was, whether it j 
2 was with his left hand or his right hand o r - 1 
3 A. I don't. Huh-uh (negative). 1 
4 Q. Did he walk by you on your left or your 
5 right? 
6 A. It was on my left. 
7 Q. He walked by your left? 
8 A. Uh-huh (affirmative). 
9 Q. So you were the only two right there in 
10 the hall at that time? 
11 A. Uh-huh (affirmative). | 
12 Q. Okay. 
13 A. Well no t - Well I mean, it wasn't just | 
14 us. There was more people. But around us it was 
15 just only us two. There was nobody around that I 
16 could have mistaken for or anything because-
17 Q. How, how close were people around you at | 
18 that time, do you know? 1 
19 A. They were about from me to the detective 
20 over there. 
21 Q. Okay. 
22 THE JUDGE: Record should show the 
23 witness is indicating about 28, 30 feet. 
24 MR. HOUTZ: So you saw him coming on. 
25 Did you notice what he was wearing as he was coming 
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[~l Q. All right. That's all I have. 
2 THE JUDGE. Thank you. Further cross? 
3 MR. HOUTZ: NO. 
4 THE JUDGE. May step down, Ms. Jones. 
5 Thank you. 
6 THE WITNESS. Thank you. 
7 MR. NAMBA. we'll call Rebecca 
8 Kennington. 
9 THE JUDGE: we can go off the record for a 
10 moment. 
11 (TAPE TURNED OFF) 
12 WHEREUPON, 
13 REBECCA KENNINGTON 
14 having been placed under oath by the clerk of the 
15 court and sworn to testify truthfully m this 
16 matter, upon examination testified as follows: 
17 THE JUDGE: we're back on the record, 
18 aren't we? 
19 THE CLERK. Yes. 
20 THE JUDGE: Thank you. 
21 DIRECT EXAMINATION BY MR. NAMBA FOR THE STATE. 
22 MR. NAMBA: Tell us your name and your 
23 address, please. 
24 A. Rebecca Kennington. I live at 1351 South 
25 1100 West in Syracuse, Utah. 
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1 the day? 
2 A. Uh-huh (affirmative). 
3 Q. What was the traffic like in the hallway? 
4 A. That's like the reaily busy part of the 
5 hail so it was pretty busy. 
6 Q. Okay. And what did y o u - Tell us, 
7 describe for us what happened. 
8 A. I was getting my books out of my locker to 
9 go to 8th period and turning the corner. And as I 
10 turned the corner I was grabbed. And just like 
11 gasped. And I was holding onto my friend who was 
12 in front of me because the traffic was really bad 
13 and I didn't want to lose her so I was holding onto 
14 the back of her shirt and just kept walking. And I 
15 kind of gasped and I go Trudy, you know, I was just 
16 grabbed. And she's like, no you weren't, and so. . . 
17 Q. Okay. Now when you say grabbed I have to 
18 have you describe it for the jury. What kind of— 
19 Where, where were you touched? 
20 A. In my crotch. 
21 Q. Okay. And can you, can you describe what 
22 kind of a touching it was? 
23 A. Like do you want me to demonstrate o r - I 
24 don't understand. 
25 Q. Well if, if you would feel more 
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1 l Q. And how long have you lived there? 
2 A. I think since I was like two. 
3 Q. Okay. And vou go to school at 
1 4 Clearfield? " j 
5 A. Uh-huh (affirmative). 
6 Q. What year are you in this year? 
7 A. I am in the 11th grade. 
8 Q. Last year you were attending Clearfield in | 
9 the 10th grade? 1 
10 A. Uh-huh (affirmative). J 
11 Q. And in March there was an incident that 
12 occurred. You know that's why you're here to 
13 testify. Is that right? " j 
14 A. Uh-huh (affirmative), yes. | 
15 Q. Okay. What's the— To your recollection | 
116 do you remember the day that it happened? 
17 A. On the 27th. It was on a Wednesday. 
18 Q. Okay. And where were you when it 
19 happened? 
20 A. I was turning the corner from B-Hall going 
21 into our commons. 
22 Q. And about what time of day was it? 
23 A. Eighth period and that's just right after 
24 lunch and lunch ends at 12:44 so.. . 
25 Q. Okay. Then so that it's the middle of 
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1 comfortable to demonstrating that would be fine 1 
2 o r -
3 A. Like hands like this. 
4 Q. Okay. All the way under? 
5 A. Uh-huh (affirmative). 
6 Q. Between your legs?). 
7 A. Uh-huh (affirmative). 
8 Q. All right. May the record reflect that | 
9 she demonstrated with her hand cupped? J 
10 THE JUDGE. Yes. The record will show 
11 she cupped her hand as she was talking. 
12 MR. NAMBA: Is there any way that you can 1 
13 imagine that being an accidental touching? | 
14 THE WITNESS: No. Because I've been 
15 bumped into before and I just don't think right j 
16 there would be kind of accidental. So.. . 
17 Q. (MR. NAMBA:) Okay. Were able to 
18 identify the person that touched you? 
19 A. (THE WITNESS:) Yes. After. It was 
20 Wilcox that said— Okay. He had us look at a 
21 bunch of different people, who was the 
22 administrator at the school, had us look at a bunch 
23 of different people. I think I looked at like 
24 three and none of those guys were them until we 
25 were shown this person so. . . 
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1 Q. Okay. I want to go back to the time when 
2 you were touched, when, when you were being 
3 touched. I want you to tell us the best 
4 description you can give of that person. 
5 A. I remember them being shorter than me and 
6 had a white, you know, nice shirt on like you have 
7 on. I don't remember pants or anything because I 
8 remember seeing waist up. Dark hair, black, 
9 brown. And silver rimmed glasses. 
10 Q. Okay. And how tail are you? 
11 A. I'm like 5 ' 8 \ 
12 Q. Okay. And how good of a look did you get 
13 of him? 
14 A. I got the profile as he walked by. 
15 Q. Tell me how sure you are that the person 
16 that you're describing is the person that touched 
17 you. How could you tell that that's who touched 
18 you? 
19 A. By profile 1 could be 100%. 
20 Q. Okay, The first, the first part of my 
21 question is this— 
22 A. Okay. 
23 Q. — linking the touching to the person. I 
24 mean did vou, did you see his hand touching you and 
25 or how, how do you come to the conclusion that when 
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1 l and gross. It was. 
2 Q. Okay. Tell me about the, the 
3 circumstances around when you reported it. Did 
4 you talk to— Who did you first talk to? 
5 A. The first person I talked to was the 
6 teacher that I had 8th period with which was 
7 Mrs. Cottrell and she took us down to the office 
8 and told the officer. 
9 Q. Now Tegan who just testified,--
10 A. Uh-huh (affirmative). 
11 Q. - indicated that she went to your class 
12 and Mrs. Cottrell was teaching. Is that right? 
13 A. Uh-huh (affirmative). 
14 Q. Okay. Had you talked to Mrs. Cottrell 
15 about it before Tegan came? 
16 A. No. 
17 Q. Had you talked to any adult before Tegan 
18 came? 
19 A. No. 
20 Q. Okay. And, and this was a couple of days 
21 later, after? 
22 A. Uh-huh (affirmative). That was the 
23 Friday. 
24 Q. Okay. Tell us about your conversation 
25 with Tegan. 
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I l the, the room was crowded— 
2 A. Uh-huh (affirmative). 
3 Q. — the hallway was crowded, are you sure 
4 that the person that you were, that you focused 
5 ^our attention on was the person who was touching 
6 you? 
7 A. Yeah. 
8 Q. Okay. And how do you come to that 
9 conclusion? 
10 A. By them like stepping out kind of and then 
11 kind of getting back in the crowd. 
12 Q. Okay. And you immediately looked? 
13 A. Uh-huh (affirmative). 
14 Q. Okay. What was your reaction when you 
15 were touched? 
16 A. Like shocked and scared. And like, I mean 
17 it was kind of a weird, eery type feeling. 
18 Q. Did, did you try to pursue him or— 
19 A. No. Because I was going to be late for 
20 class so I just kind of hurried to class. 
21 Q. Okay. How did it affect you emotionally 
22 to be touched that way? 
23 A. I felt dirty and kind of gross. I mean, I 
24 didn't pursue it with outside counseling or 
25 anything like that. But it was just like dirty 
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i A. She came and got me out of class. And she j 
2 says, you know, Trudy told m e - Because I told 
3 Trudy right after it happened. She says, Trudy 
4 told me, you know, that you'd been grabbed, she 
5 goes. And I just was, and I'm all, well yeah, it's ] 
6 kind of weird, huh. And she goes, yeah. And I j 
7 said, do you think we should tell somebody? And i 
8 she's all, I don't know. And so I said, maybe we 
9 should tell Mrs. Cottrell. So we got her out of 
10 class and told her. 
11 Q. Did you, did you and, and Tegan talk about 
12 what the guy looked like? 
13 A. Not until Mr. Wilcox told us what, asked 
14 us about it. 
15 Q. Okay. And it was just that you were both 
16 present when he was questioning you two together? 
17 A. Uh-huh (affirmative). 
18 Q. Okay. Now tell us about the 1 
19 opportunities that you had to point someone out. J 
20 A. It was probably the Monday after school 
21 they had us, they called us out of class and said i 
22 there's a guy sitting in the library tutoring some 
23 girls. So he had us look at him. And then there 
24 was a man sitting in a classroom, I don't remember, 
25 and he was like really old so we knew that wasn't 
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1 i him. So and then after school when Mr. Wilcox 
2 came and found me after school and we noticed him. 
3 Q. That was Monday? 
4 A. Uh-huh (affirmative). 
5 Q. And who went with you? 
6 A. I don't remember who I was with. I think 
7 I was by myself. And then Mr. Wilcox came and 
8 found me and so I walked down there. They had us 
9 do it one by one so.. . 
10 Q. Tell us the circumstances when you went. 
l i Did you just look through the door? 
12 A. Uh-huh (affirmative). He was standing in 
13 the classroom. We just had to, you know, like 
14 walk by kind of nonchalantly and peek in and stand 
15 there for a minute and then walk back. 
16 Q. Okay. And when you looked at him at that, 
17 immediately when you looked at him how sure were 
18 you that that was him? 
19 A. I was 100% sure because he was standing 
20 sideways to me like I had seen him when he passed 
21 in the hall so I knew it was him. 
22 Q. Okay. Was he dressed similarly or, or 
23 differently? 
24 A. He was dressed similarly. 
25 Q. Exact same clothes do you think? 
1 Page 252 
1 the hall. Thatrs about it. 
2 Q. Okay. And how about Tegan? 
3 A. Tegan. Me and Tegan were really good 
4 friends, best friends in junior high. And then 
5 high school came so we kind of split up and got our 
6 own group of friends. But we still talk. We're 
7 in choir together and talk and stuff like that but 
8 other than that, nothing. 
9 Q. Okay. And what about Tara? 
10 A. Tara is just a friend. I played j 
11 basketball with her and we just, you know, talk 
12 every once in a while in the hall. But that's 
13 about it. 
14 Q. Okay. You don't go to the movies or out 
15 and do things with Tara? 
16 A. Huh-uh (negative). 
17 Q. And when it got to the point where you 
18 identified the person, had you talked to any of 
19 these other girls besides, let's see, we know that 
20 you talked to Tegan but had you talked to Tara,— 
21 A. Huh-uh (negative). 
22 Q. — Ann and Mindy? 
23 A. Huh-uh (negative). 
24 Q. Okay. Now, and nobody had said— You 
25 were the first one back to identify him, I guess. 
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1 i A. I think he had a blue shirt on the day I , 
1 2 saw him in class but I'm not exactly for sure. 
j 3 Q. Okay. And let's see. How did you 
I 4 feel? What was your reaction to being touched? 
5 A. Violated, gross. Just— 
6 Q. Okay. And tell me what your relationship , 
1 7 is to the other girls. Let's start with Mindy. 
| 8 What kind of relationship? 
9 A. We played on the volleyball team together i 
10 and basketball last year together. 
11 Q. Okay. 
12 A. And "she's in my same ward in the 
13 neighborhood. And I mean, we don't go hang out all 
14 the time but I, you know, I'm with her quite a bit 
j 15 because of sports and stuff. 
16 Q. Do you, do you socialize otherwise 
17 together? 
18 A. Not like weekends, stuff like that, no. 
19 Q. Okay. But like (short inaudible, no | 
20 mic)? 
21 A. Uh-huh (affirmative). 
22 Q. Okay. What about Ann Willis? 
23 A. Ann Willis I just know, you know. She's 
24 gone to school with me since as I was like in 7th 
25 grade. We don't do anything. I say hi to her in 
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1 Is that right? 
2 A. I think Tara was before me. 
3 Q. Okay. Had somebody told you that Tara 
4 was before you? 1 
5 A. No. " j 
6 Q. When you looked at— 
7 A. But she was already down there with 
8 Mr. Wilcox in the same hall so I think that's why 
9 she was before me but I don't remember. j 
10 Q. Okay. But, but do you know whether or not 
i l she'd identified him when you looked at him? 
12 A. I think she had. 
13 Q. Let me, let me ask you this then. If you 
14 were to see him again would you recognize him? 
15 A. Yeah. 
16 Q. Is he here in the courtroom today? 
17 A. Uh-huh (affirmative). 
18 Q. Would you point him out for us? 
19 A. Right there. 
20 Q. Okay. The, the one to the left or the 
21 right? 
22 A. To the right. 
23 Q. To your right? 
24 A. Yeah. 
25 Q. Okay. May the record reflect that she's 
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I i identified the defendant? 
2 THE JUDGE: Yes, the record will so show. 
3 MR. NAMBA: All right. And, and how 
4 sure are you that this is the same person? 
5 THE WITNESS: rm really sure. 
6 MR. NAMBA: Okay. That's all. 
7 THE JUDGE: You may cross examine. 
8 CROSS BY MR. HOUTZ FOR DEFENSE 
9 MR. HOUTZ: The day this happened you 
10 were on your way to the locker? 
11 A. NO. 
12 Q. Or you had just left your locker? 
13 A. Just" left my locker. 
14 Q. Just left your locker? 
15 A. Uh-huh (affirmative). 
16 Q. And you'd been there to do what? 
17 A. To get books for 8th period. 
18 Q. Okay. Now your description seemed like 
19 there were quite a few people in the hall at that 
20 time. 
21 A. Uh-huh (affirmative). 
22 Q. Is that right? 
23 A. Uh-huh (affirmative). 
24 Q. Was this in between, a normal in between 
25 class time when people were changing classes? 
J Page 256 
1 A. I don't really remember. 
2 Q. And then you were touched? 
3 A. Uh-huh (affirmative). 
4 Q. Do you remember seeing anybody coming 
5 toward you? 
6 A. You see everybody coming toward you, you 
7 know, and mostly friends and you say hi. And so, 
8 you know, 1 didn't recognize him and I did 
9 recognize others, so... 
10 Q. Were you paying much attention though that 
11 he was passing by? 
12 A. Yeah, probably. Just not as much as 1 
13 normally do, but yeah. 
14 Q. Because you were holding onto your friend? 
15 A. Uh-huh (affirmative). 
16 Q. Okay. Then you were touched. Did you 
17 look around immediately or did you grab your friend 
18 and say you wouldn't believe this? Or what? 
19 A. 1 turned immediately and looked. 
20 Q. Okay. Then you said you saw a profile? 
21 A. Uh-huh (affirmative). 
22 Q. And you said you saw a white shirt? 
23 A. Uh-huh (affirmative). 
24 Q. Is that right? 
25 A. Yes. 
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1 i A. Yes. 
2 Q. Were there, were there quite a few people 
3 in the hall? 
4 A. Uh-huh (affirmative). ! 
5 Q. And you seemed to say you were holding 
6 onto a friend. 
7 A. US-huh (affirmative). 
8 Q. How, how were you doing that? 
9 A. I had books in one hand, I was holding 
10 onto the back of her shirt. 
i l Q. Onto the back of her shirt? 
12 A. Uh-huh (affirmative). 
13 Q. Were there that many people that you were 
14 trying to stay with her or— 
15 A. Just on my side of the hall there were but 
16 not on the other side. 
17 Q. Okav. And were you in the middle of the 
18 hall? 
19 A. Uh-huh (affirmative). 
20 Q. Why were you holding onto her shirt? 
21 A. So I didn't lose her. 
22 Q. Were you going to the same class? 
23 A. Uh-huh (affirmative). 
24 Q. Okay. So where were you? What were you 
25 watching at that point in time? 
Page 257 | 
1 Q. Was it plain white? 1 
2 A. Yes. 
3 Q. Was it a Sunday kind of shirt? 
4 A. Uh-huh (affirmative). 
5 Q. Was that what it was? 
6 Did he have a tie on? 
7 A. I don't really remember. It was from the i 
8 side so... 
9 Q. Pants, you do remember? 
10 A. No. I just saw from the waist up. 
11 Q. Was that because your view was blocked 
12 where you just didn't notice that? j 
13 A. Just I think because I was taller than he 
14 is. 
15 Q. How tall are vou? 
16 A. About 5'8". 
17 Q. What else did you notice? 
18 A. Dark hair and silver rimmed glasses. 
19 Q. So the hair which you noticed was dark? 
20 A. Uh-huh (affirmative). 
21 Q. Did you noticing anything else (short 
22 inaudible, no mic)? 
23 A. (No audible response). 
24 Q. Then you said silver rimmed glasses. Did 
25 you notice anything else besides— And you're 
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I l talking the rim around? 
2 A. Yeah. 
3 Q. Since I have glasses. You're talking the 
4 rim around here? 
5 A. Uh-huh (affirmative). 
6 Q. The eyeglass part?). 
7 A. I saw this part. 
8 Q. This part? 
9 A. It goes from ear to ear area. 
10 Q. So this is what you're talking about? 
11 A. Uh-huh (affirmative). 
12 Q. Okay. So the part that goes from the 
13 glass back to the— 
14 A. Yeah. 
15 Q. — to the ear. behind the ear? 
16 A. Yeah. 
17 Q. But you didn't go after him or follow him 
18 and try to find out who he was? 
19 A. No, because I was going to be late for 
20 class. 
21 Q. Must be an important class. 
22 A. Yeah. 
23 Q. Which one was it? 
24 A. It's, it was honors roll 2 with 
25 Ms. Cottrell. 
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1 l A. Yeah. Tegan asked if it had happened to 
2 me because it did to her. And she had a class with 
3 Trudy and so Trudy I guess had told her and Tegan 
4 told me. And then we told Mrs, Cottrell and went 
5 to the office. 
6 Q. Now you talked to somebody then in 
7 administration when you went there? 
8 A. Uh-huh (affirmative). We talked to the 
9 officer who's Officer Gianchetta and he's on 
10 campus all the time. And then we were put into 
ii Mr. Wilcox who's one of the vice principal's office 
12 and told him. 
13 Q. Did you talk to Mr., or to Gianchetta 
14 first or did you talk to Mr. Wilcox first? 
15 A. They were both in the room at the same 
16 time so it just was kind of together. 
17 Q. What did they want to know? 
18 A. What happened. 
19 Q. They did they want to know anything else? 
20 A. If we knew who it was, which we didn't at 
21 the time. And just, you know, what happened and 
22 who we told, which was Mrs. Cottrell and Tegan, 
23 so.. 
24 Q. Okay. Did anybody else come into the 
25 office that day with you and Tegan? 
Page 2621 
1 Q. Honors? 
2 A. Uh-huh (affirmative). 
1 3 Q. Anything else come up about that that day, 
1 4 that day you were touched? 
5 A. As in like? 
6 Q. Did you talk to anybody about it? 
7 A. Just Trudy who was in front of me. 
8 Q. Other than Trudy? 
9 A. Uh-huh (affirmative). 
10 Q. Is Trudy the only one you talked to— 
11 A. Uh-huh (affirmative). " | 
12 Q. — about it? The next day, Thursday did 
13 you talk to anybody about it? 
14 A. Just Trudy. 
115 Q. Just Trudy? 
16 A. She was the only one that knew. 
17 Q. She's- Okay. So continuing 
18 conversation with Trudy. 
19 Friday, did you talk to anybody that day? j 
20 A. Tegan when she came up to me. 
21 Q. So this is late in the day? 
22 A. Uh-huh (affirmative). 
23 Q. Right? Okay. And Tegan comes up and 
24 talked to you and then Mrs. Cottrell took you and 
25 Tegan down to the office? 
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i A. It was just me and Tegan. And then I I 
2 guess Tegan had heard of other girls that it 
3 happened to too so Mr. Wilcox called them down. 
4 Q. So were they down there with you? 
5 A. Uh-huh (affirmative). 
6 Q. So did you all talk about it at that, at 
7 that point in time? 1 
8 A. Uh-huh (affirmative). { 
9 Q. And were five people there together? 
iO A. Uh-huh (affirmative). 
ii Q. Okay. Well, did anything else happen 
12 after you had all discussed your different stories 
13 at the office? Did anything happen that day? 
14 A. Not that I know of. Mr. Wilcox said, you 
15 know, he was going to investigate and stuff like 
16 that and try and find who it was. But that was 
17 it. 
18 Q. Okay. Now, you came to school Monday? 
19 A. Uh-huh (affirmative). 
20 Q. Well, let me ask you this question. 
21 Friday after you went to school— 
22 A. Uh-huh (affirmative). 
23 Q. - had, did you talk to anybody about what 
24 had happened then? 
25 A. No. 
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f l Q. Then you came back on Monday. Right? 
2 And did you, were you asked to identify anybody on 
3 Monday? 
4 A.^The guy that was*in the library. 
5 Q. The guy in the library. Who did you go 
6 to the library with? 
7 A. I believe it was Tara. 
8 Q. And was that the guy? 
9 A. No. 
10 Q. Why not? 
li A. He was lots taller and had like 
12 silver-gray hair. 
13 Q. Okay. Do you know when this was? 
14 A. I think this was during the second period 
15 they called us down. 
16 Q. Second period? 
17 A. Uh-huh (affirmative). 
18 Q. Did you, were you asked to go identify 
19 anybody after that? 
20 A. One person that was in a classroom but I 
21 don't remember when that was. 
[22 Q* Did you go with anybody? 
23 A. Huh-uh (negative). 
24 Q. You were alone? 
25 A. Uh-huh (affirmative). 
1 Page 264 
i him? 
2 A. I believe was a blue shirt. Just the 
3 same, like a church shirt. 
4 Q. Solid blue? 
5 A. Uh-huh (affirmative). 
6 Q. Stripes or anything? 
7 A. I don't remember that. 
8 Q. Tie? 
9 A. I don't remember. 
10 Q. Now this time did you— Did you have a 
11 boyfriend named Clay? ! 
12 A. Uh-huh (affirmative). 
13 Q. Did Clay play a part in the identification 
14 process? 
15 A. He was with Mr. Wilcox when they came and 
16 found me. 
17 Q. When they came and found you? 
13 A. Uh-huh (affirmative). 
19 Q. Do you know why? 
20 A. No. 
21 Q. So you don't know why he was with 
22 Mr. Wilcox? 
23 A. No. It, I think it might have been 
24 because Clay said maybe this is the person so... 
25 Q. Did you ever talk to Clay about it? 
1 Page 2661 
1 l Q. And then you went to, you were asked to 
2 identify somebody else. Is that correct? 
3 A. Uh-huh (affirmative). \ 
\ 4 Q. And how did that come about? 
5 A. That was this one. 
6 Q. Okay. And how did that happen? 
7 A. It was after school and Mr. Wilcox found 
8 me in the hail and says we have another person to 
9 see, you know, if you can identify him. And they 
10 took us down into a hall and he just said just walk 
11 by, you know, kind of peek in and stand there for a 
12 minute and then come back and tell us. 
13 Q. And it was after school? 
14 A. Uh-huh (affirmative). 1 
15 Q. On, on Monday? j 
16 A. I don't remember which day it was. I l 
17 don't think it was Monday though. We identified 
18 two different people like two different days. 
19 Q. Okay. So this was after school? 
20 A. Uh-huh (affirmative). 
21 Q. And you went there and you saw the person 
22 that you thought was the person who touched you. 
23 Correct? 
24 A. I knew it was, yeah. 
25 Q. What was he wearing at the time vou saw 
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1 A. Like Monday at school. 
2 Q. Was that the same day? 
3 A. That we, it was the day we identified the 
4 person in the library. 
5 Q. Did Clay piay a part in the identification 
6 process that you're aware of? 
7 A. All I know is I think he told Mr. Wilcox 
8 maybe this is him. And so he got Wilcox and then 
9 Wilcox came and found us and we identified him. 
10 Q. Now it was after school that you 
11 identified him? 
12 A. Uh-huh (affirmative). 
13 Q. Were you alone— 
14 A. Uh-huh (affirmative). 
15 Q. - at that time? J 
16 A. Yeah, walking down the hall. Yeah. | 
17 Q. Okay. Do you know if he'd been- I know 
18 Mr, Namba asked you this. Do you know if he'd been 
19 identified by anybody else before you went to j 
20 identify him? 
21 A. I think it was Tara because she was with 
22 Mr. Wilcox in the same hall. 
23 Q. Then? j 
24 A. Uh-huh (affirmative). 
25 Q. At that time? 
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When, when you were touched did you see 
the person's arm or hand? 
THE JUDGE: Excuse me, ma'am. You've got 
to answer audibly because the microphone doesn't 
s,ee you shake your head. 
THE WITNESS: Okay. Sorry. No. 
THE JUDGE: Thank you. 
iMR. HOUTZ: Do you remember when you 
wrote your witness statement? 
A. (THE WITNESS:) It was April 1st. 
Q. (MR. HOUTZ.) Was that before the 
identification— 
A. That was -
Q. — that you wrote it? 
A. Yes, I think it was. 
Q. Was it the same day or the day before, do 
you remember? 
A. I think it was the Monday when we looked 
at the guy in the library. 
Q. So you had, you only looked at one guy in 
the library on Monday? 
A. Uh-huh (affirmative). 
Q. Okay. And you didn't look at anybody 
else that day? 
A. Huh-uh (negative). 
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i Q. When you wrote your statement who was with 
2 you? 
3 A. A, we were ail in the same conference room 
4 spread out on one table and Officer Gianchetta was 
5 standing there and he just said, you know, tell it 
6 like it is and what you remember. 
7 Q. Okay. When he said tell it like it is 
8 what did you— 
9 A. Like'what happened. Tell like, tell what 
10 happened and what you remember about the person, 
ii you know, go into as much detail as you can. 
12 Q. Okav. Was anybody else in there besides 
13 Officer Gianchetta? 
u- A. Mr. Wilcox would pop in and out every once 
15 in a while just to see how we were doing. 
16 Q. Was this during school? 
17 A. Uh-huh (affirmative). 
18 Q. Now, when you identified the person which 
19 I think you said was on a Tuesday— 
20 A. Uh-huh (affirmative), 
21 Q. - do you know where the classroom was 
22 that you were at? 
23 A. I don't remember. 
24 Q. So you don't remember whether it was | 
25 upstairs or downstairs? I 


























I think the main floor. 
Okay. That's all I have, 
Thank you. 
No other questions. 
Thank you. You may step 
A, 





down, Ms. Kennington, 
MR. NAMBA. Tara Park. 
THE JUDGE: We'll go off the record. 
(TAPE TURNED OFF) 
WHEREUPON, 
TARA PARK 
having been placed under oath by the clerk of the 
court and sworn to testify truthfully in this 
matter, upon examination testified as follows: 
DIRECT EXAMINATION BY MR. NAMBA 
MR. NAMBA: Tell us your name and your 
address. 
A. Tara Park. 70 South 2000 West, 
Westpoint. 
Q. How long have you lived there? 
A. Since I was three and a half. 
Q. How old are you now? 
A. I'm 16. 


































And what year are you? 
I'm a junior. 
So vou were a sophomore last vear? 
Yeah. 
And a, during March of last year an 
incident occurred and you know that that's why 
you're here to testify? 
A. Uh-huh (affirmative). 
Is that right? 
Yeah. 
Do you remember what day it was that the 
incident occurred? 
A. It was on the 27th of March. 
Q. Which would have been what day of the 
week, do you remember? 
A. It was Wednesday. 
Q. Okay. What time of day was it? 
A. It was before 7th period. And so it 
would have been right after lunch. 
Q. Okay. And what - Where were you? 
A. I was on my way to English and I forgot my 
book so I turned back to go to my locker to get my 
book. 
Q. So tell us what kind of traffic there was 
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1 l in the hail that day. 
2 A. There wasn't that much because the bell 
3 had already rang. 
4 Q. Okay. And which hallway were you in? 
5 A. I was in A-Hall and I was turning the 
6 corner to go into Commons. 
7 Q. Okay. And then what happened there? 
8 A. I was just walking around the corner and I 
9 almost ran into this man and I went to move out of 
10 his way and then he grabbed me. 
11 Q. So you were actually running? 
12 A. No. I was just walking. 
13 Q. Okay. 
14 A. We were just going around the corner. 
15 Q. All right. And it was kind of a blind 
16 corner that you were going around? 
17 A. Yeah. I was just, it was just before the 
18 corner to go into Commons. 
19 Q. Okay. And you almost ran into him? 
20 A. Uh-huh (affirmative). 
21 Q. Now did you, did you get a look at his 
22 face straight on? 
23 A. Yeah. 
24 Q. And what happened then? 
25 A. Well, I just looked up to him and I said 
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I 1 what I should do. I was like was that an 
2 accident? But then I was like no, that couldn't 
3 have been. And I was just kind of, I walked into 
4 Commons and I felt like everyone knew about it and 
5 I was like embarrassed. I don't know. I was 
6 just--
7 Q. Did you say anything to him? 
8 A. Huh-uh (negative). Because I just kind of 
9 looked back for a second and then I went around the 
10 corner and I, I didn't think of saying anything at 
II the time. 
12 Q. Okay. So when was the first time you 
13 actually talked to anybody about it? 
14 A. It was right after I got back to the class 
15 I told Autumn Lucero, one of my friends about it, 
16 what happened and I was like, just talked to her 
17 about it. And she was saying it couldn't have been 
18 an accident. And I was like I, I don't, it 
19 wasn't. And I didn't know what to do so I just, I 
20 just told her. 
21 Q. You didn't tell your parents? 
22 A. No. 
23 Q. Any other adult? 
24 A. No. 
25 Q. And when was the next time that something 
1 Page 2741 
1 i excuse me. And then he smiled at me and then, then 
2 he grabbed me. 
3 Q. Now when you say that he grabbed you, I 
4 need to have you explain to the jury what kind of 
1 5 touch it was. 
6 A. It was like a scoop kind of grab. j 
7 Q. Okay. And where did he touch you? 1 
8 A. On my, between my legs. 
9 Q. Okay. How were you dressed? 
10 A. I was in Levis and a shirt. ] 
ill Q. Is it possible that it could have been an j 
12 accidental touch? 
13 A. No. 
14 Q. Why do you come to that conclusion? 
15 A. Because you can't, like it— He grabbed 
16 me like too far under to have it be accidental. 
17 And you wouldn't hit someone there anyway. If you 
18 would have been in an accident you would have hit 
19 them in the leg or something. 
20 Q. Okay. But the place when he touched you i 
21 was in the private area? 
22 A. Yeah. 
23 Q. Okay. All right. Tell us then what was 
24 your reaction when he touched you? 
25 A. I was just shocked. I didn't know like 
Page 273 j 
1 happened? 1 
2 A. I was telling my friend Trudy about it. I 
3 told a couple of people what had happened like I. 
4 was trying to, like I don't know, I was just i 
5 telling some people what happened so if it happened | 
6 to them they'd do something. And she was saying | 
7 oh, that happened to Becky too. And I was-- Then I 
8 we found out about each other, what happened to j 
9 each other. And then we got called into the office j 
10 to tell Mr. Wilcox about what happened. j 
i l Q. Okay. And when you went in to talk to 
12 Mr. Wilcox, what did you tell him? 
13 A. Like, I don't understand. What did I tell 
14 him? 
15 Q. Well, let me ask you this: Just from your 
16 own memory now can you describe the person that 
17 touched you? 
18 A. A, he was wearing dockers and they were 
19 tan. And it was like a nice shirt, probably a polo 
20 shirt. I don't really remember the shirt. And he 
21 had dark hair and it was a clean-cut. And that's 
22 all I remember. 
23 Q. Okay. Did you— There came a time when 
24 you, when you pointed this person out? 
25 A. Uh-huh (affirmative). j 
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j i remember if it was the day after but I did tell Ann 
2 Willis. We were actually just a group of people 
3 in my third period. And it also happened to her 
4 too and so we found out about Ann that way. 
5 Q. So you just discovered it in class? 
6 A. Yeah. I was just telling my friends what 
7 happened. 
8 Q. Okay. What class did you have with them? 
9 A. We had, it's the history class, 
10 Q. History? 
11 A. Yeah, history. 
12 Q. At some point in time the school 
13 administration got involved. When was that? 
14 A. That was, it was probably four days after 
15 it happened or something. It was less than a week 
16 after it happened. 
17 Q. Less than a week? 
18 A. Yeah. 
19 Q. The day they got involved did you go 
20 identify anyone? 
21 A. NO. 
22 Q. You wrote a statement about what happened? 
23 A. Yeah. 
24 Q. Do vou remember when you wrote that 
25 statement? 
j Page 280 
1 l Q. You just noticed it? 
2 A. Yeah. And I felt it. 
3 Q. Okay. Do you, did you notice whether it 
4 was the right or the left hand? 
5 A. It would have been the one opposite of 
J 6 coming this way, the one right here. I don't 
i 7 know. That's his right hand I guess. 
8 Q. Now when you went to identify this 
9 person-
10 A. Uh-huh (affirmative). 
11 Q. — where, where was he? 
12 A. He was in his classroom down in B-Hall. 
13 Q. He was in B-Hall? 
14 A. Yeah, downstairs. 
15 Q. And did, did I hear you mention who the 
16 teacher was? 
17 A. I think it's Mr. Wilson. It's a Spanish 
18 teacher. 
19 Q. Spanish? 
20 A. I'm, I don ' t - I don't have him, so.. 
|2l Q. Now was this during school that you went 
22 tO~ 
23 A. It was, the bell had rang to get out of 
24 school. They called me in five minutes like before 
25 the bell rang to get out of school so it was after 
Page 2821 
| l A. No. We wrote it after when we went into 
2 the office with Gianchetta and Mr. Wilcox. 
3 Q. Okay. 
4 A. I don't remember what day. 
[ 5 Q. Did, when you were touched did you say 
} 6 anvthing to the person? 
| 7 A. No. 
j 8 Q. Was h e - Is it possible that you might 
1 9 have said excuse me? 
10 A. Yes. I remember saying excuse me just j 
11 really quietly, just kind of excuse me. 
'l2 Q. Was that just before like— 
13 A. Just before it happened. 
14 Q. — because you thought you were going to 
15 run into each other or something? 
16 A. Yeah, yeah. Just to get out of his way. 
17 Q. Which side of you did he pass on? 
18 A. On my left side. 
19 Q. On your left side? 
20 A. Yeah. 
21 Q. Did you see a hand or an arm when the 
22 person reached down? 
23 A. Out of the corner of my eye you could tell 
24 there was an arm like, but I didn't like look at 
25 it. 
Page 281 | 
1 school. 1 
2 Q. Were you there with anyone else? 
3 A. No. I was just with Mr. Wilcox. 
4 Q. Do you know if anybody else had identified 
5 this person— 
6 A. Before that time? 
7 Q. — before vou? 
8 A. No. 
9 Q. So you don't know that? 
10 A. Mr. Wilcox- I didn't know if my, if the | 
11 other people had already been down there or not. j 
12 But after I knew that they had already identified 
13 because they found, they saw me and they were like 
14 that's him after I had identified him. 
15 Q. After you had? 
16 A. Yeah. 
17 Q. Or before you had? 
18 A. After I had. | 
19 Q. When say they, who are you talking about? j 
20 A. Tegan and Ann and Becky. 
21 Q. Okay. That's all the questions I have, 
22 Judge. 
23 THE JUDGE: Thank you. Further direct 
24 examination? 
25 MR. NAMBA: No other questions. 
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[~1 THE JUDGE: You may step down, 
2 Ms. Park. Thank you. 
3 MR. NAMBA: Well call Inspector 
4 Holthouse. 
5 WHEREUPON, 
6 OFFICER WILLIAM HOLTHOUSE 
7 having been placed under oath by the clerk of the 
8 court and sworn to testify truthfully in this 
9 matter, upon examination testified as follows: 
10 DIRECT BY MR. NAMBA FOR THE STATE 
l i MR. NAMBA: State your name and your 
12 occupation. 
13 A. William Holthouse. I'm an Inspector with 
14 the Clearfield Police Department. 
15 Q. How long have you been so employed? 
16 A. 14 years. 
17 Q. In March of this year what was your 
18 responsibility in the police department? 
19 A. Chief of investigations. 
20 Q. And what kind of experience have you had 
21 in interviewing suspects in cases? 
22 A. I've been a detective interviewing 
23 suspects since 1984 so about 11 years, 12 years. 
24 Q. All right. On April the 2nd did you have 
25 occasion to go to Clearfield High School to conduct 
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1 1 Q. That was on a cell phone? 
2 A. That's on my phone in my car. 
3 Q. And what information did he give you that 
4 time? 
5 A. What I did is I went over some of the 
6 information. I wanted to talk to him about what 
7 the girls had said and we went over some 
8 information. At that time he, he told me that they 
9 had looked at a couple of suspects, didn't, I 
10 tentatively they thought they had identified one, 
11 then they had not. And then they possibly had 
12 another one. And wanted me to interview. 
13 Q. Okay. So when you went- Did you have 
14 intentions of interviewing more than one person or 
15 just one? 
16 A. Well I wasn't sure. I knew I was going to 
17 interview one. It depended on how that interview l 
18 went. 
19 Q. Okay. So then when you got to the school 
20 what did you find? 
2t A. I went to the school and talked to 
22 Mr. Wilcox and Mr. Wilcox told me that the person I 
23 was going to interview's name was Aaron Brandley. 
24 I had got the name the day before but they had got 
25 it incorrect, it was actually Aaron Brandley. And 
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| l an interview? 
| 2 A. I did. 
1 3 Q. What information did you have as you 
4 approached tlys interview? 
1 5 A. On April the 1st I was contacted by, ; 
6 that's a Monday, I was contacted bf Sergeant | 
7 Gianchetta a couple of times and advised of a 
8 possible gross lewdness incident at Clearfield High 
9 School involving several girls. He said that he 
10 was getting some statements from them. I was on a, 
111 a rather important case at the time and I told him 
12 just to get the statements and get back with me. j 
13 I talked to him again later in the day and he said 
14 they were in fact preparing those statements. 
15 I left and went into Ogden on another 
16 case. I talked to him on the cell phone one more 
17 time and made arrangements, or actually he asked me 
18 to go down to the high school. Told me they had 
19 tentatively possibly identified some suspects and 
20 asked me if I would go down to the high school in 
21 the morning, about 7:45 the next morning. 
22 And so I left directly from home that 
23 morning and did go down there to the high school. 
24 I called him on the way down and spoke with him one 
25 more time before arriving at the high school. | 
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1 I asked him if he could have Mr. Brandley come.to j 
2 the office for me to talk to him. 
3 Q. Did you know how many victims there were? 
4 A. At that time I believed that there was j 
5 about five. J 
6 Q. Okay. And did you know how the 
7 identification procedures had taken place? 
8 A. No, I did not. 
9 Q. You knew that at least some of them had | 
10 identified- j 
11 A. I had known that someone had come up with 
12 some names. One of those names, I believe they | 
13 said was Arrey to begin with, Brandon or something 
14 like that. But when I got to school I found the 
15 name was Aaron Brandley. I did know that some j 
16 girls had looked at some people and, and made some j 
17 identifications. 
18 Q. So Mr. Wilcox went to get Mr. Brandley for 
19 you? 
20 A. That's correct. 
21 Q. Where did you meet with him? 
22 A. An office in" the front of the building 
23 there. It's just sort of a general purpose room. 
24 Q. Okay. Who was present during the 
25 interview? j 
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n A. Myself and Mr. Brandley. 
2 Q. Was the door closed? 
3 A. I do not remember if it was closed or not. 
1 4« Q. Was it locked? 
5 A. No. It definitely wasn't locked. 
6 Q. Did you place him under arrest? 
7 A. NO. " 
8 Q. Did you tell him anything about being 
9 arrested?" 
10 A. No. 
11 Q. Okay. When you spoke to him tell me, 
12 tell me what initial comments you made to 
13 Mr. Brandley at this point. 
14 A. I told Mr. Brandley that there had been 
15 some girls in the school who had been 
16 inappropriately touched and that I wanted to talk 
17 with him about those incidents. And Mr. Brandley 
18 said that he didn't do it. 
19 I used some normal detective ploys and 
20 said well, then why would five girls say that it 
21 was you that had done it? His response to that 
22 was I didn't think that there were five. From 
23 that point on we, we spoke a little more about 
24 it. We talked about how the incidents had 
25 occurred. I used the term scooping and he told me 
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1 l introduced myself to him, asked him to sit down. 
2 He sat down on the side of the table that the 
3 doorway was at. And this isn't a real large room 
4 but, you know, you're sitting almost in the doorway 
5 as you sit down at the table. 
6 Told him why I was there, told him about 
7 these incidents and that had been reported and I 
8 had been asked to investigate and I wanted to talk ; 
9 to him about the incidents. He immediately said 
10 that he didn't do it. As I said, I used a normal j 
i i detective ploy, same way you probably see on 
12 television all the time. Just threw out that five 
13 people had identified him. And when I said that he 
14 said that he didn't believe there had been five of 
15 them. 
16 Q. Did you show him some papers? 
17 A. I have a folder. This is another normal 
18 detective ploy. But I had a large folder that I 
19 carried in with me. I have no idea what was in the 
20 folder. But I alluded to the fact that the folder 
21 contained information about the case. 
22 Q. Just by motioning? 
23 A. Yeah. Just by motioning and looking 
24 down. I believe I looked down and said, why would 
25 five girls say that you were the one who had done 
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| l that he hadn't scooped them. I told him what I 
2 meant was that the hand was in a scoop position, 
3 like a scoop. And he said well, that that was 
4 possible. And I asked why he did it and he said 
5 he didn't know why he did it but that he knew he 
6 needed to stop. 
7 Q, Okay. Did he indicate that he was 
8 concerned about the girls? 
1
 9 A. I, I didn't get that impression, no. 1 
10 Q. After he, he told you that, that he didn't 1 
i i know why he had done it— Well try-
12 I want you to kind of give us some more of 
13 a background of the, of his statement. 
14 A. Well, understand this entire conversation 
15 probably only lasied maybe ten minutes. 
16 Q. Okay. 
17 A. Maybe 15 at the outside. Came into the 
18 room, Mr. Wilcox brought him into the room or came 
19 in with him. I believe Mr. Wilcox said do you 
20 want me to stay or go and I told him it didn't 
21 matter. Mr. Wilcox left the room. 
22 The room, as you enter the room there is 
23 a, there was, there's a doorway. To the right of I 
24 the doorway as you're entering is a table. I was 
25 seated behind that table. I asked Mr. Brandlev, 
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1 it? 
2 Q. But you didn't in fact have any-
3 A. No. " 
4 Q. — written statements at that time? 
5 A. No. The folder had nothing to do with 
6 the case. 
7 Q. Okay. Then tell us what, what was the 
8 next thing that he said. 
9 A. He said that he didn't believe that five, 
10 that there had been five times that that had 
i l happened. And after I talked to him about that 
12 just a little bit more as, as I mentioned earlier j 
13 he said that, you know, he may have touched some of j 
14 them. 
15 At first I told him that- We talked 
16 about it being intentional. He, you know, kind of 
17 alluded that he had done it but didn't know why he 
18 had done it. And then we started talking about 
19 the actual act itself, the scooping part. And 
20 that's, then I said- I believe I was the one who 
21 used the term scooped. And he said immediately he ] 
22 did not scoop them. And then I said, I'm sorry, 
23 Mr. Brandley, I don't mean scooped, I mean that 
24 your, that the hand was in a scoop position. And 
25 he said that was possible. 
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n Q. Just talked to him? 
2 A. Just talked to him. 
3 Q. Okay. 
1 4 A.^There was, at one of our conversations 
5 there was something to do with an Arrey Brand or 
6 some name similar to that. 
7 Q. Was this the, like a conversation the day 
8 before like 4-1? 
9 A. And this was, this was the date on 4-1. 
10 Yes. But as soon as I got to the school Mr. Wilcox 
l i told me the name was Aaron Brandley. Okay? 
12 Q. So what did you understand about who had 
13 identified Mr. Brandley? 
14 A. I understood that at least one of the 
j 15 girls had seen Mr. Brandley and said that it was 
16 him. 
17 Q. Now in your report, do you have that in 
18 front of you? 
19 A. I do. 
20 Q. At the beginning of the second paragraph, 
21 it says: 
22 "About the close of school I was 
23 again contacted by Sergeant 
24 Gianchetta.". 
25 Which day are we talking about here? 
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1 l until I got there if I was going to be talking to 
2 one person or two people. When I got to the school 
3 I -
4 Q. You knew it was one person? 
5 A. I was pretty sure. Not— I didn't know 
1 6 but I was pretty sure. 
7 Q. And did they indicate to you then that 
j 8 there had been an identification by four students? 
9 A. I didn't-
10 Q. Tm just wondering how this makes it into 
ill the report. 
12 A. Okay. 
13 Q. And then this, this conversation comes 
14 about, 
15 A. All right. I didn't talk to Mr. Wilcox 
16 about the number of people who— 
17 Q. You didn't? 
18 A. Not at all. I just came to the school and 
19 told Mr. Wilcox, because I had just briefly talked 
20 to Sergeant Gianchetta, I just came to the school 
21 to talk to Mr. Wilcox. I simply told Mr. Wilcox I 
22 was here for the interviews. And he says you're 
23 going to be interviewing Aaron Brandley. And I 
24 said, would you go get him please? And he left. 
25 But we didn't have any extended 
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]~1 A7That's on Monday. 
2 Q. So that's 4-1? 
3 A. Uh-huh (affirmative). 
4 Q. Correct? 
5 A. Uh-huh (affirmative). 
6 Q. "He said that four of the girls had 
J 7 identified a student teacher as the 
1 8 suspect- "• 
9 A. Uh-huh (affirmative). 
10 Q. So you understood then by that, that four 
11 of the girls had identified Mr. Brandley? 
12 A. What 1 thought at that time was that four 
13 of the girls had identified a suspect. And I 
14 didn't have, at that point right then I wasn't sure 
115 who we were talking about. Okay? 
16 But then later, when I talked to him later 
17 in the day the name Brandley came up, later in that 
18 afternoon. And he said that a girl had identified 
19 this Arrey Brandley or whatever his name was. J 
20 Q. So what you understood is that four girls 1 
21 had identified him? 
22 A. No. I wasn't sure. Okay? I wasn't 
23 sure if this was the first person they were looking 
24 at or the second person they were looking at. I 
25 didn't know when I went to the school for sure 
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1 conversation at all either about identifications or 1 
2 about Mr. Brandley. 
3 Q. Okay. How did you know how many girls 
4 there were? 1 
5 A. Well I, at first I thought there were j 
6 four. Then I was told there were five that had 1 
7 been involved and I was told that by Sergeant ! 
8 Gianchetta. j 
9 Q. And when were you told that? 
10 A. I don't remember which phone call. I i 
11 think the very first phone call in the morning as I j 
12 remember it. \ 
13 Q. Morning of 4-2? j 
14 A. Monday the 1st. 
15 Q. Monday? 
16 A. He said*four. And sometime later in the 1 
17 day he said something about another one had been 
18 reported but I don't remember on which phone call I 
19 that was. 
20 Q. And you put "On this date", in the third 
21 paragraph: 
22 "On this date I reviewed the 
23 statements and then met with Mrs. Lowe 
24 and Mr. Wilcox at the school." 
25 A. Uh-huh (affirmative). 
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1 Q. Is that 4-2? 
2 A That s 4-2 
3 Q. 4-2, So "reviewed the statements". That 
4 means you had had an opportunity to see the 
•5 statements the girls had written? 
6 A No I just reviewed them with Sergeant 
7
 Gianchetta talking to him on the telephone I 
8 never made it back to the office on Monday night 
9 Q. And then it says: 
10 "Mr. Wilcox told me they'd obtained 
i l the name of a suspect as an Aaron 
12 Brandley and that the fifth girl had 
13 identified him as he was coming into 
14 school this morning.". 
15 This was also 4-2? 
16 A That s on 4-2 and that's correct, yes, 
17 uh-huh (affirmative) 
18 Q. Okay. So it was your understanding then 
19 that five girls had identified him by the time you 
20 were there? 
21 A On 4-2, yes 
22 Q. On 4-2? 
23 A That's correct 
24 Q. Prior to interviewing Mr. Brandley? 
?5 A That's correct That four girls had, five 
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1 girls, excuse me That five g i r l s - Upon my 
2 arrival it was my understanding that five girls had 
3 tentatively identified him 
4 Q. Okay. I want to make sure I'm 
5 understanding (short inaudible, no mic). 
6 \ You re understanding me correctly 
7 Q. Five girls had identified him by the time 
8 you came to talk to him ? 
9 A When I got there That s correct 
10 Q. When you came in? 
11 \ Uh-huh (affirmative) 
12 Q. When you got there to the school? 
13 A That's correct 
14 Q. Your Honor, may we approach? 
15 THE JUDGE Yes " Please 
16 (Side bar discussion follows ) 
17 MR HOUTZ There may have been some 
18 confusion before about this but it seems to me like 
19 he's saying that he came to that, to that interview 
20 as we ve discussed it in our motion That he 
21 absolutely knew that there had been positive 
22 identifications when he came to do that interview 
23 THE JUDGE Yes, that's what he s> saying 
24 now 



























for the reasons I raised When we talked earlier 
this morning it seemed there was a factual 
difference between the way you understood things 
and the way I understood things And frankly, 
they have been different in the earlier hearing 
THE JUDGE Yes 
MR HOUTZ But, but it seems clear to me 
now by this testimony that he, there wasn t 
positive identification of all five Now, I don t 
know procedurally how you want me to raise that but 
I lenew my motion to suppress I know— 
THE JUDGE why don't you go ahead and 
finish cross examination Then we'll excuse the 
jury It will be appropriate to take a recess then 
anyhow. 
MR HOUTZ Okay 
THE JUDGE And we'll talk about it. 
MR HOUTZ Okay 
THE JUDGE All right Thank you 
(CONT D CROSS EXAMINATION BY MR HOUTZ) 
MR HOUTZ So you're there that morning 
on 4-2 to do the interview with an Aaron Brandley, 
you learned that morning7 
THE WITNESS I learned that morning that 


























I have, I have to preface this by saying 
that when I went there I believed there was, there 
was going to be two people And I, I frankly have 
never been personally a big Ian ot eyewitness 
identifications, oka\ 7 By one person or 
whatever But am way I thought I was going to 
see two And wnen I got there I was still 
prepared to see two but, you know when I started 
talking with Mr Brandley that didn t become 
necessary anymore 
Q. Okay. Now, let me ask vou about, you 
mentioned the word and I may have it wrong, I think 
you used the term detective ploy. 
A Yes 
Q. Is that right? Or police ploy? 
A Whatever 
Q. I don't want to sa\ it wrong. I want to 
use your term. 
A I don t think there s a correct 
terminology 
Q. When you say ploy— 
Uh-huh (affirmative) 
— what did you do? What did you say? 
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1 would do. One of them— There is a school 
2 called a Reed School of Interrogation and most 
3 detectives subscribe to that. It's a very famous 
4 school in our business back in Chicago, most of us 
5 have been to it. 
6 One of the things is to sry to over, you 
7 know, let a suspect know more than you think he 
8 knows, than, than you really do know. One of 
9 those things is, for instance, using the term did 
10 five people, ten people, 25 people, whatever it 
11 happened to be had identified an individual, you 
12 know. 
13 Q. And in this case you used five because you 
14 knew five? 
15 A I believed five but, you know, I could 
16 have just as easily used another number. That 
17 number just went to my head because I knew we were 
18 talking about five girls. 
19 Q. Right. 
20 A. You know, I may have said— 
21 Q. Well, I'm talking specifically this. 
22 A. Yes, Specifically I knew about five and 
23 so I used that number. 































What I want to do is just talk about 
Okay So I used the number five 
Because you knew five was the correct 
number? 
A I believed ir ro be five at that time 
Q. Okay. 
A All right Okay Another normal thing 
we would do would be to appear to have more 
information than we really have. So I picked up a 
folder that I had in the car, which is not 
uncommon, and carried it in and would glance into 
that folder from time to time as I was speaking 
with Mr Brandley like I was going over, you know, 
information from somebody And so, you know 
those, those would be a couple of the, of the 
things we would do. 
Q. And why do you do that? What's the 
purpose of that? 
A To, for the exact reason I stated, to let 
them believe that I had more information than I 
actually had. 
Q. So it's kind of to mislead them? 
A That's correct. That is correct 
Page 305 
1 Q. Did Mr. Brandley admit to you, according 
2 to your version of that conversation, that he 
3 touched ail five of these girls? 
4 A No His comment was I don't, I don't, I 
5 don't believe that there were five. 
6 Q. Okay. 
7 A And that's exactly the way he said it. 
8 Q. Did he say he touched all of them? 
9 A No, he did not. I did not give him the 
10 names of any of the girls. 
11 Q. Did he say he touched the five of them? 
12 A. His comment was I don't believe that there 
13 are five, or were five 
14 Q. Did he make the comment to you that he had 
15 touched some, according to you, but had not planned 
16 to do so? 
17 A. Yes. He-
18 Q. Does some mean all to you? 
19 A. No. It doesn't mean all to me Okay 
20 Q. That's ail I have, Your Honor. 
21 THE JUDGE Thank you. You may 
22 redirect. 
23 REDIRECT BY MR NAMBA FOR THE STATE 
24 MR NAMBA when you talked to him did he 










Q. Did he ask you who had accused him? 
A No 
Q. Did he ask you where it happened? 
A No 
Q. He said at the beginning that he didn't do 
it? 
A That's correct 
Q. When you described, described it to him 
did you tell him where it happened? 
A Other than to say at the school, no 
Q. You didn't know which hallway it was o r -
A I didn't I hadn't at that time read the 
statements I just knew it was at the school 
Q. You didn't even know the names of the 
girls? 
A No. 
Q. He didn't ask you a lot of questions to 
try to figure out maybe where he was when that may 
have happened? 
A No He, he didn't ask me any questions. 
Q. That's all. 
Thank you Further cross9 
NO 
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( i one that did ail the touching. Thank you. 
2 THE JUDGE: Thank you. Members of the 
3 jury, the case is now finally submitted to you. 
4 The bailiff will be sworn and take you to the 
5 juryroom. When you've reached a verdicf you 
6 should notify him and he'll notify the Court, we'll 
7 have you brought back in court. Thank you. 
8 (Bailiff sworn to take charge of the jury). 
9 THE JUDGE: Thank you. The record 
10 should show that our jurors have left. And 
11 Counsel, the Court thanks you for the conscientious 
12 trying of the case and we will await their verdict 
13 and move on to other business. We'll notify you 
14 when they' re ready. Thank you. 
15 We have, of course, the Court's decision 
16 on defense's renewed motion and I'll address that 
17 at a later time so that we can get those who are 
18 here for other court business on their way. Thank 
19 you. 
|20 (Other cases handled by the Court) 
21 THE JUDGE: We're returning to session in 
22 State against Brandley, file 961000783. Our 
23 jurors have returned, they've notified our bailiff 
24 that they've reached a verdict. Mr. Brandley and 
25 both counsel are present. 
J Page 424 
I l you again and you're free to go. You're welcome to 
2 remain in the area, in the courtroom if you would 
3 like. We're going to address sentencing 
4 considerations at this point. 
5 Thank you, very much. 
6 (JURY EXCUSED). 
7 THE JUDGE: Mr. Houtz, I don't know 
8 whether you and Mr. Brandley have given any 
9 consideration to sentencing. The Court feels that 
10 a presentence report would be helpful as we come to 
II this stage and maybe that's what we should do. Do 
12 you have any comment about that? 
13 (INAUDIBLE DISCUSSION AT COUNSEL TABLE). 
14 MR. HOUTZ: Just a second, Your Honor. 
15 THE JUDGE: All right. We can go off the 
16 record for a moment. 
17 (TAPE TURNED OFF) 
18 THE JUDGE: Please go ahead, Mr. Houtz. 
19 MR. HOUTZ: The, the one outstanding 
20 issue is still my renewed motion to suppress. 
21 THE JUDGE: Yes. And it makes it 
22 appropriate for us to address that in light of 
23 these verdicts. 
24 MR. HOUTZ: Yes. 
25 THE JUDGE: All right. 
Page 426 J 
F i TlTask the bailiff to approach the 
2 jury box and retrieve the verdict and the 
3 instructions. Thank you. 
4 The verdict is in proper form. I'll ask ! 
| 5 the clerk to read the verdict. f 
6 * THE CLERK: State of Utah versus Aaron T. 
7 Brandley. We the jurors in the above-entitled 
j 8 case find the defendant guilty on Count 1, gross | 
1 9 lewdness. Guilty on Count 2, gross lewdness. 
10 Guilty on Count 3, gross lewdness. Guilty on Count 
11 4, gross lewdness. Guilty on Count 5, gross 
12 lewdness. 
13 Dated this 15th day of November, 1996. i 
14 THE JUDGE: Thank you. And it is signed 
15 by the foreperson and I can't read the signature 
16 b u t -
17 JUROR: Richard Harley. 
18 THE JUDGE: Thank you. You couldn't j 
19 read mine either so that's not an editorial ! 
20 comment. j 
21 Members of the jury, we thank you for your 
22 service. We appreciate your taking time from your 
23 busy lives to come to court and make the system 
24 work. And you don't get paid any more than the 
25 ones who got excused yesterday morning. We thank 
Page 425 | 
i MR. HOUTZ: And then to the other issue J 
2 we think also that it would be appropriate to have 
3 a presentence report done in this case. 
4 THE JUDGE: All right. If, if this is 
5 an appropriate time, and~I think it probably is 1 
6 unless Counsel has some other thing to bring before J 
7 the Court, the Court will go ahead and talk about 
8 the renewed motion. And as I consider this I 
9 consider it at the time it was renewed before the | 
10 testimony of Mr. Brandley. 
i l MR. HOUTZ: During the testimony of, of j 
12 the officer. " ! 
13 THE JUDGE: Yes, yes. And I spent some | 
14 time on this last night, Counsel, and looked i 
15 again. In my decision late last month toward the 
16 last part of October I made reference to a recent, 
17 it's a 1996 decision of our Supreme Court here in 
18 Utah dealing with this issue and it's squarely on 
19 point. I quoted one or two, well I guess I quoted 
20 one paragraph in that earlier decision but there 
21 are other parts of that decision that bear perhaps 
22 even more directly on what we're involved with in 
23 the motion to suppress. 
24 The Court made the statement, the standard 
25 for determining when a defendant is in custody for 
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1 Miranda purposes is well settled. It then went 
2 on, on to quote from the Berkemer case and some 
3 other U.S. Supreme Court cases and concluded that 
4 paragraph by saying: 
5 "Miranda warnings are required 
6 whenever the circumstances of an 
7 interrogation are such that they exert 
8 upon the detained person pressures that 
9 sufficiently impair his free exercise of 
10 his privilege against self-incrimination 
11 to require that he be warned of his 
12 Constitutional rights.". 
13 And that's a quote from Berkemer. 
14 And then it talks about the not being free 
15 to leave standard in Miranda situations as being 
16 narrower than the standard for Fourth Amendment 
17 arrest situations. 
18 "The seizure of a person for arrest 
19 under the Fourth Amendment..." 
20 The opinion goes on to say is 
21 broader. 
22 "A person may be seized for Fourth 
23 Amendment purposes but not be quote "in 
24 custody" for Fifth Amendment purposes.. 
25 Whether one is in custody for Miranda 
Page 428 
1 purposes depends on an objective 
2 assessment of the circumstances of the 
3 interrogation with respect to the 
4 compulsory nature of the interrogation 
5 rather than on the subjective intent or 
6 suspicions of the officers conducting the 
7 examination. 
8 This is true..." 
9 They quote some authority. 
10 "This is true even though an officer 
11 engages in some degree of accusatory 
12 questioning of..." 
13 And they say the driver in this case but 1 
14 would assume that would mean a person. 
15 "...and even though the officer may 
16 have a subjective unstated intent to 
17 arrest the person.". 
18 Then the Utah Supreme Court responds to 
19 the prosecution, and this was the State of Utaii in 
20 this case, their claim that it was unnecessarily, 
21 had an unnecessary emphasis on accusatory 
22 questioning. And the Court responded by saying 
23 "Although under the Carner 
24 decision. 
25 And that's another one that I did quote in Page 429 
1 the October memorandum. 
2 "Although under Carner the 
3 accusatory nature of questioning is a 
4 relevant factor in determining whether a 
5 person is in custody, we recognize that 
6 it is not dispositive of the issue. 
7 Moreover, whether the interrogating 
8 officer entertains subjective suspicions 
9 that the subject has committed a crime is 
10 irrelevant. 
i l Indeed even if a person is a suspect 
12 and accusatory questioning takes place in 
13 a police station the person is not 
14 necessarily quote, "in custody", end 
15 quote, if there is no arrest or 
16 restriction on his freedom of movement 
17 and the interrogated person is free to 
18 terminate the interview and leave.". 
19 They quote from Oregon against Mathiason, 
20 a U.S. Supreme Court case, and Thompson against 
21 Keohane, another U.S. Supreme Court case. Then 
22 they finish, at least they finish the part that I 
23 extracted here by saying a quote from the Mathiason 
24 case. 



























crime by a police officer will have 
coercive aspects to it simply by virtue 
of the fact that the police officer is 
part of a law enforcement system which 
may ultimately cause the suspect to be 
charged with a crime. But police 
officers are not required to administer 
Miranda warnings to everyone whom they 
question nor is the requirement of 
warnings to be imposed simply because me 
questioned person is one whom the police 
suspect." 
It seems to me when I apply these to the ^ 
situation that the evidence showed up to that point 
when the officer was testifying that, that 
Mr. Brandley was not in custody under these 
criteria. And so the Court affirms its prior 
denial of the motion to suppress. 
We'll set the sentencing for about five 
weeks away. It may be five and a half because 
Friday is not ordinarily our sentencing date. 
Mr. Houtz and Mr. Brandley, we'll go to, we 11 go 
to December the 23rd if that will work tor your 
calendars. Normally we would do that at 1U:^ U m 
the day but almost anytime on a Monday like that we 
^ ^ ^ No t f iS 5H^C5ie 
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1 can do the sentencing. We can do it a week later 
2 if you would prefer. 
3 MR. HOUTZ: 23rd. 
4 THE JUDGE: will the 23rd- I offered a 
5 week later but maybe the 23rd would, would be best, 
6 MR. HOUTZ: I understand. 
7 THE JUDGE: The Court then sets 
8 sentencing for December the 23rd, a Monday. And we 
9 normally do that at 10:30. Will that work all 
10 right? 
11 MR. HOUTZ: Yes, Your Honor. 
12 THE JUDGE: At 10:30. Andofcourse, 
13 Mr. Brandley, the Court directs you to be present 
14 at that time. 
15 And secondly, Mr. Brandley, the Court 
16 Orders you to contact the Adult Probation and 
17 Parole Department here in Davis County by telephone 
18 sometime today during their working hours. Let 
19 them know please that you've been found guilty by 
20 jury verdict. 
21 Incidentally, for the record the Court 
22 enters convictions on the jury verdicts that have 
23 been brought back into court at this time. 
24 Let them know, please, that you've been 
25 found guilty and that you need to have a 
Page 432 
1 presentence interview. And I think you did state 
2 you're still living at the Church Avenue, Church 
3 Street address in Layton. Tell them that you're a 
4 resident of Davis County. They'll have you come 
5 in at Farmington to be interviewed. And* the Court 
6 Orders you to keep that appointment with them. 
7 And we have their phone number here on the 
8 paperwork that the clerk is going to give to you in 
9 a moment. 
10 All right. Thank you, Counsel. 
il MR. HOUTZ: Thank you, Your Honor. 
12 THE JUDGE: Court appreciates--
13 MR. NAMBA: Your Honor, would the Court 
14 want to order a psychological or psychosexuai 
15 evaluation for the presentence? 
16 THE JUDGE: I may want to do that. I 
17 intend to be in touch with the agent who prepares 
18 this presentence report for the purpose of, of 
19 determining whether that should properly be a part 
20 of it. But I appreciate the suggestion. 
21 MR. NAMBA: Thank you. 
22 THE JUDGE: All right. Thank you, very 
23 much. 
24 I know of nothing else we need to take 



























WHEREUPON che trial of this matter was 
concluded. 
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1 P R O C E E D I N G S 
2 (DECEMBER 23RD. 1996) 
3 THE CLERK: We then return to State of 
4 Utah versus Aaron Brandley, 961000783. 
5 THE JUDGE: Time set for sentencing. And 
6 I think Mr. Snider would like to, if we can, hear 
7 the motion on, for new trial? 
8 MR. SNIDER: That's correct. 
9 THE JUDGE: All right. Thank you. 
10 We're dealing with gross lewdness. I've looked at 
11 the presentence report and I remember the testimony 
12 from the trial. 
13 Mr. Namba is here representing the 
14 State. 
15 Mr. Snider, I'd welcome your input or 
16 Mr. Brandley's input regarding a sentence before we 
17 proceed with sentencing. And Mr. Namba may make 
18 input also if he'd like to. 
19 MR. NAMBA: Thank you, Your Honor. 
20 MR. SNIDER: First of all, Your Honor, I 
21 am perplexed and somewhat troubled with the fact 
22 that Mr. Houtz did not file the motion at the 
23 trial. He is not here. I called his office. He 
24 just crossed it off his calendar, assumed since I 



















anything to do with this case any longer, (short 
inaudible, away from mic), Your Honor. 
THE JUDGE: Well. I think you filed an 
appearance of counsel also, did you not? 
MR. SNIDER: For the purpose of filing 
this motion and for the purpose of the appeal, 
yes. That's what I've been retained for. 
THE JUDGE: Okay. 
MR. SNIDER: That aside, Your Honor, in 
reading Rule 24, and I know the Coun keeps looking 
at Section (C). 
"A motion for a new trial shall be 
made within 10 days after imposition of 
sentence or within such further time as 
the Court may fix during the 10 day 
period.". 
That doesn't say that it has to be filed 
after sentencing. It just says that it shall be 
filed after sentencing. It can be filed before. 
And in fact the Court, and I'm reading from Section 
(A). 
"The Court may upon motion of a 
party or upon its own initiative grant a 
new trial in the interest of justice if 



















That doesn't say anything about when the 
Court can do that. It's just that it has to be 
filed within 10 days after sentencing. 
I think the Court can and should hear this 
issue first, rule on that and then decide whether 
or not we're going to impose sentence. I think the 
Court's putting the cart before the horse in doing 
it otherwise for the simple reason that I cannot 
file a motion for a, under Rule 27, a stay pending 
appeal until the Court has ruled on this issue 
first. Then we can address the issue of 
sentencing at which time I can then ask the Court 
to stay sentencing and issue a probable cause 
certificate. 
THE JUDGE: Well. I think you're probably 
right. I think Subsection (C) of Rule 24 is 
probably a limitation time and the Court can- I, 
I didn't even- I looked at that first and went 
ahead and made my comment to the clerk and in the 
busy flow of the cases that are crossing my desk 
didn't think about whether or not it could be done 
earlier. And I'm sure it can. 
MR. SNIDER: And I think Mr. Namba, in 
fact when I call him he was in the process of 
drafting his response to my motion for a new trial. 
Page 440 
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f l I think we probably could hear the oral argument on 
2 that now The Court would then take it under 
3 advisement, allow Mr Namba to file his, his 
4 written memorandum. And then after the Court has 
5 heard that and decided on it then I can decide 
6 whether or not we need to file a a motion for a 
n
 new trial, or a probable cause certificate and stay 
8 of execution I can t file those until I file a 
9 notice of appeal 
10 I ve, I ve argued this before, Your Honor 
11 and that s the reason why I, procedurally I know 
12 where this, this Mis simply because I ve had to 
13 do this before-
14 THE JUDGE I think that s probably 
15 nght 
16 MR SNIDER - m Second District Court 
17 THE JUDGE Mr Namba, what do you say 
18 about that9 Are you prepared to go ahead and 
19 argue Mr Snider s motion9 
20 MR NAMBA I m prepared to argue it 
21 today, Your Honor I was just dictating a, a 
22 written response but I've done the, the research on 
23 the, on the matter So I could argue it today and 
24 submit-
25 THE JUDGE All right The Court would 
J Page 441 
I 1 keep citing Brown in my argument, State versus 
2 Brown in my argument I inherited State versus 
3 Brown when I became the public defender up in Box 
4 Elder County That s where that case arose from 
J 5 I, I think the Court knows Judge Judkms 
1 6 very well He was the individual who was the 
7 defense attorney and also the prosecuting attorney 
8 in that case 
9 I have argued this exact, not this exact 
10 same issue but a collateral issue that was raised 
II m Brown, also in State versus James Fred Gordon 
12 which a lot of my research in this case comes 
13 OUt 
14 I think, Your Honor, that first of all, 
15 procedurally I think that we need to at least 
16 stipulate or agree, and that's why I wanted 
17 Mr Houtz to be here, the statements that I ve made 
18 about Mr Jones is was a partner with the firm 
19 acting as a prosecutor, and also Ms Lowrey acting 
20 as prosecutor in Uintah I believe they also act 
21 as a prosecutor in West Weber, excuse me, South 
22 Weber 
23 MR NAMBA South Weber 
24 MR SNIDER South Weber I would like 
25 the Court to, to at least put this on the record 
j Page 443 | 
j l welcome you to do that, submit the written one 
2 And, and I'll wait to see that before deciding j 
3 But I d like to hear arguments, it may save us 
| 4 another day I 
5 MR SNIDER Thank you, Your Honor I 
6 appreciate Mr Namba coming here on such ^hort 
j 7 notice 
8 THE JUDGE Would you like to proceed 
i 9 then, Mr Snider7 
10 MR SNIDER Yes First of all, Your 
i 1 Honor--
12 THE JUDGE Let me just suggest, it may 
13 be that Mr Brandley would like to have a beat at 
14 counsel table I don t know how long you intend 
15 to be Is that okay with you lf-
16 MR SNIDER I I think the Cour t -
117 THE JUDGE All right Thank you 
18 MR SNIDER - knows me too well, Your 
19 Honor 
20 THE JUDGE Yes 
21 MR SNIDER Your Honor, I have argued 
22 this exact same point In fact, I was working for 
23 the City Attorney s Office m West Valley when 
24 Brown was decided in 1992 I did the research on 
25 that particular case I inherited Brown And I 
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i that that is true I have not got an affidavit j 
2 from Mr Houtz b u t -
3 MR NAMBA 111 stipulate that they re~ 
4 I know that they are in in Uintah I m not sure 
5 about the South Weber 
6 MR SNIDER And I know they are in 
7 Uintah also, Your Honor I m not, I m not 
8 absolutely positive about South Weber but I do know 
9 that in Uintah they are And we could stipulate to | 
10 that That at least is on the record for the i 
11 purposes of appeal 
12 The crucial issue in this ca^e Your 
13 Honor, is that there was at least a conflict that 
14 Helgesen, Watertall & Jones knew or should have 
15 known about In fact, I know they knew about it 
16 because I called Mr Houtz the day that 
17 Mr Brandley came into my office and I said aren t | 
18 you guys still doing Uintah9 And he says yes, 
19 we \ e talked about it but we never really made a 
20 decision about that We being the firm So they 
21 knew there was something going on They knew they 
22 were, that Brown was out there 
23 THE JUDGE why do you say it s a 
24 conflict9 
25 MR SNIDER Because Brown very clearly 
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i states that a prosecutor, a person cannot prosecute 
2 and defend. And when Brown came out I actually 
3 argued that— 
4 THE JUDGE: And the jurisdictions don't 
5 make any difference? 
6 MR. SNIDER: Jurisdictions makes 
1 absolutely no difference whatsoever. If I've got a 
8 prosecutor and I'm standing over here and— 
9 THE JUDGE: Okay. 
10 MR. SNIDER: - I'm prosecuting, I cannot 
11 then in the same breath stand over here and defend 
12 an individual who has been charged with a crime 
13 that I' m prosecuting. 
14 THE JUDGE: All right. Then I'm going to 
15 ask you a question and I think it's pretty central 
16 to the whole thing. If somebody in the position 
17 of a defense counsel that you're describing here, 
18 Mr. Houtz in this case, comes in and defends a case 
19 like this and the jury comes back and acquits, then 
20 is the State in a position to say oh gee, we had a 
21 conflict of interest here and so we're going to 
22 stan all over again and they can reprosecute? 
23 Does this, does this sword just cut one 
24 way? 
25 MR. SNIDER: I think, Your Honor, that it 
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M THE JUDGE: Well why, why does that sound 
2 fair to you? 
3 MR. SNIDER: what sounds fair to me is 
4 having the right to have conflict free counsel-
5 THE JUDGE: Well-
6 MR. SNIDER: -- or be advised of a 
7 conflict. That is solely--
8 THE JUDGE: Is the, is the public 
9 entitled to any rights in this picture? 
\10 MR. SNIDER: I think, Your Honor, under 
11 Cuyler vs. Sullivan that an actual conflict of 
12 interest, if we can show that the actual conflict 
13 of interest existed then I don't have to show 
14 prejudice. And I think what the, what we have to 
15 turn around and show is that that clearly goes 
16 with the defendant. Why would the State want to 
17 come in and say well, there was an adverse conflict 
18 but even though there was a conflict, he did such a 
19 great job he was acquitted anyway. 
20 THE JUDGE: Well, what's that got to do 
21 with fairness to the public? 
22 MR. SNIDER: The problem is, Your Honor, 
23 we're not talking about fairness to the public. 
i24 We're talking about a defendant's right to conflict 
25 free counsel. That's the sole issue. And that, I 
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1 goes right to the issue of there is a conflict. 
2 And the conflict can be waived. 
3 THE JUDGE: Well, but answer my 
4 question. 
5 MR. SNIDE&: if, if the defendant knew 
6 there was a conflict, the defendant consented to , 
7 that conflict and allowed this person to represent, 
8 that's the defendant's conflict. It's not the 
9 State's conflict. 
10 THE JUDGE: Well the defense lawyer 
111 doesn't say anything to the defendant about it, 
12 just comes in and does it. 
13 MR. SNIDER: I think it lies with the 
14 defense attorney, not with the State. If the 
15 State's not happy with the acquittal- I think 
16 it's the defense attorney, or the defendant's right I 
17 to have conflict free counsel. That's clearly 
118 stated in Strickland and Templin. 
19 THE JUDGE: So that if there's an 
20 acquittal the defendant gets the benefit of that. 
121 And if there's a conviction then the defendant can 
22 have the conviction set aside? 
23 MR. SNIDER: And I don't think that that j 
24 should be an issue that would sway this Court one I 
25 way or the other. 
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l whether or not that is fair to the State and I, I 1 
J 2 don't really think that, that's not the facts in 
3 this case obviously. 
4 I don't see where the Court's going with 
I 5 that and I, I don't agree that the Court should j 
j 6 decide it on that issue. It has nothing to do with I 
I 7 the fairness to the public. It has to do with a j 
8 defendant's right to conflict free counsel which is I 
i 9 a Constitutionally guaranteed right under the Fifth 
110 and Sixth Amendments that, I mean, the Constitution 
II clearly protects the defendant. 
12 The State has a right to prosecute that 
13 individual, the State has a right to, to go forward 
14 and put on their evidence. But there is no 
15 Constitutionally guaranteed right that the State 
16 has against conflict free counsel that I'm aware 
17 of. There may be a case out there. I don't know. 
18 THE JUDGE: Well I guess what I'm 
19 wondering is why wouldn't it be to the advantage of 
20 every defense, criminal defense firm in the State 
21 of Utah or anywhere else in the country if this is 
22 the law, to just make sure you get one of your 
23 assistants out there doing a little prosecuting for 
24 one of the public bodies, low profile, nobody will 
25 pay much attention to that. And then whenever you 
Page 448 
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|~1 ^ot a conviction you come into court and make this 
2 motion. Wouldn't that work really slick? 
3 MR. SNIDER: I think that it would work 
4 once. And I think that, in this case I've actually 
5 advised Mr. Brandley to file a complaint with the 
6 Bar because Helgesen, Waterfall & Jones knew of 
7 this case since 1992. 
3 THE JUDGE: Well that's my next question. 
9 I want to go to action through the Bar. But well, 
10 I've interrupted you. Please go ahead, Mr. Snider, 
li MR. SNIDER: Thank you, Your Honor. And 
12 no, Your Honor, I don't think that that would be 
13 wise. I think that in that situation you would be 
14 opening yourself up to a negligence lawsuit. And I 
15 think that Mr. Brandley has a cause of action 
16 against, or against Helgesen, Waterfall & Jones for 
17 that particular reason that they, clearly there was 
18 a conflict under Brown. 
19 And even if there wasn't a conflict under 
20 Brown, I called the Bar the day that Mr. Brandley 
21 came into my office and got Opinion #126. Their 
22 response is Mr. Snider, if you like all of these 
23 opinions why don't you, you know, subscribe to the 
24 opinions, they're rather relatively cheap and we 
25 publish them on a regular basis and you can have 
I Page 449 
I 1 of Box Elder County to turn around and pay for an 
2 entirely new trial in that situation. 
3 When Brown first came out I argued that 
4 well, especially in a private situation if— I 
5 mean I, I've prosecuted, I was a police officer and 
6 now I defend. If my client wants me then that's 
7 his right, he should have me whether or not I'm a 
8 police officer, prosecutor and a defense attorney 
9 all at the same time. If he wants me and he 
10 understands the potential for conflict and there is 
II i a knowing and voluntary waiver, then my opinion in 
12 my reading of Brown is that he should have that 
13 right. 
14 The Court, or the Supreme Court didn't 1 
15 particularly outline that. And so I've been I 
16 arguing that, that many cities, most cities take 
17 the position- I know that, that when I applied 
18 for a job with West Valley, again they took the 
19 position that no, you cannot do any kind of defense 
20 work at all under Brown. 
21 Well, if the cities are taking that 
22 position then why is Helgesen and Jones out there 
23 taking the position that well, we'll wait until 
24 something happens. Well, it's now happened. 
25 Mr. Brandley, even if we were to take my 
[ Page 451J 
| i t h e s e . And I go, that's a great idea but I just 1 | 2 want this one particular opinion. And they, they J 
3 faxed it to me that very day. The Bar felt so j 
1 4 strong— 
i 5 THE JUDGE: what's the opinion number? 1 
6 MR. SNIDER: *126, Your Honor. It's, j 
17 it's attached with my motion. 
8 THE JUDGE: All right. Thank you. 
I 9 MR. SNIDER: I think that, that the State 
] 10 has a copy of that also, Your Honor. 
ill I think that Brown, and Mr. Namba can 
12 argue this, that Brown does not address the 
13 specific issue which is before this Court and that 
14 being that there is an attorney in the firm who has 
15 prosecutorial duties and therefore there is a 
16 conflict for an associate or partner of that firm. 
17 That is not addressed in Brown. 
18 Brown is very clear though that the 
, 19 Supreme Court had a per se rule of reversal. I 
20 mean that Brown was a murder trial and I don't know 
21 if the Court's familiar with the brine shrimp 
22 murders that came out of Box Elder County. 
23 THE JUDGE: Just vaguely. 
24 MR. SNIDER: That Mr. Brown was one of 
25 those individuals. Which forced the, the citizens 
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1 liberal reading of Brown back in '92, Mr. Brandley j 
2 was never advised of a potential conflict, never-
3 knew of the conflict. And I think clearly under 
4 even Rule 1.7 of the Rules of Ethics Mr. Brandley 
5 at least should have been advised. 
6 And all this Court has to do is say yes, 
7 there is a potential for a conflict that could have 
8 adversely affected his performance in this case. 
9 I don't have to show adverse, I don't have to show 
10 prejudice. 
11 And I, I just recently argued this case 
12 again in State versus Bailey in the Court of 
13 Appeals, this, the issue of conflict. All I have 
14 to show is the potential for a conflict. And 
15 Mr. Brandley had a clear potential for a 
16 conflict. The Bar has come down and said yes, 
17 there is a potential for a conflict and the Bar has 
18 come down and said this should not happen. 
19 And so I think that reading Brown and 
20 reading the Bar and reading the decisions around 
21 Templin, Strickland and Hobson it's clear that 
22 Mr. Brandley was denied his right to effective 
23 conflict free counsel. It's there, it's in black I 
24 and white. j 
25 And the only alternative the Court has in 
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f i this case is to grant a motion for a new trial 
2 based on the fact that if there is any error, or 
3 impropriety which has a substantial adverse affect 
4 upon the rights of the party. Not on the, not on 
5 the, substantial adverse affect on the outcome of 
6 the trial. That his nothing to do with it. We're 
7 talking about the substantial adverse affects on 
8 the rights of the defendant. The Court has to 
9 grant, or may grant, excuse me, a motion for a new 
10 Trial if I can show that there is a potential 
i l adverse affect on his rights. And that's clear. 
12 The State Bar has already said that thou 
13 shalt not do this. That right there I think is per 
14 se an adverse affect on his rights to conflict free 
15 counsel. Brown was very clear. Brown was per se 
16 automatic reversal. 
17 Thank you, Your Honor. 
18 THE JUDGE: Thank you, Mr. Snider. 
19 Mr. Namba, if Mr. Snider is correct you 
20 don't have anywhere to go. 
21 MR. NAMBA: Well, hopefully I can 
22 convince the Court that that's not the case. The 
23 Brown case has its limits, Your Honor. 
24 The first limitation is the Brown case 
25 addresses public defense and does not specifically 
Page 453 
1 i doesn't have this problem. 
2 Now then you take the next step that 
3 defendant requests in this case, the government 
4 becomes saddled with the burden to screen every 
5 defense counsel that comes into court to determine 
6 whether the client, whether that person has clients 
7 that are public clients, with prosecutorial 
8 responsibility. And it becomes a burden that the 
9 government can't possibly meet. 
10 The government in this case did not know 
11 at the time of the trial that Helgesen, Jones & 
12 Waterfall were involved in prosecution. The 
13 prosecution that we've stipulated to is prosecution 
14 for Uintah City, a town of, I don't know what the 
15 population is but it can't be more than 10,000 
16 people, in a different county. And there was just 
17 no way for us to know. And so it's not by 
18 government action that he was represented by, by 
19 counsel that may have had, under this particular 
20 ruling, a potential for conflict. 
21 But there's really no showing that there's 
22 any actual conflict. There's n o - The only 
23 officer involved is an officer from Clearfield. 
24 There's no showing that Clearfield officers ever 
25 back up officers in Uintah County, that they're 
Page 455 | 
1 l address all defense counsel. And it makes sense 
2 if you take it in the context of where the, what , 
3 the purpose is behind creating a per se rule of j 
4 reversal and that is a defendant shouldn't be 
5 disadvantaged by the government doing something 
6 that deprives him of his right to due process. 
7 When a public defender is hired who also 
8 has prosecutorial responsibilities, the government 
9 who hires that public defender is doing something 
10 that's wrong. The government hires a public j 
11 defender knowing that, that the public defender | 
12 also has prosecutorial duties. That creates a 1 
113 situation where the per se rule should apply j 
14 because the government is hiring someone with an 
15 obvious conflict. 
16 THE JUDGE: And it's the government 
17 handing him this lawyer under the pretense, I 
18 suppose is the argument, that they're doing 
19 something good for him when there's a potential for 
20 conflict. 
21 MR. NAMBA: Right. So the, so the per 
22 se reversal rule then becomes a prophylactic rule 
23 that tells governments you shall not do this, you 
24 can prevent this result by doing the research 
25 necessary to determine that, that appointed counsel 
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1 that close that they ever really have that kind of 1 
2 a, of a relationship. And, and so the, the case 
3 just simply doesn't extend as far as Mr. Snider 
4 would like, like it to extend. 
5 Now, I recognize that Rule #126, or it's 1 
6 not really a rule, it's an advisory opinion. And, 1 
7 and as I understand these advisory opinions are not 
8 binding but they are advice to attorneys on how to i 
9 conduct their practices. But a person cannot be | 
10 disciplined under the language of the advisory j 
ii opinion. He's only disciplined under the, the 
12 main opinion which, or the main ethical rule 
13 that's, that's embodied in the Rules of 
14 Professional Conduct. The advisory opinions are~ 
15 THE JUDGE: It's the construction of 
16 that. 
17 MR. NAMBA: - are a construction of the 
18 r u l e -
19 THE JUDGE: Yes. 
20 MR. NAMBA: --just to give advice or 
21 clarification. But, but they're not binding. Sort 
22 of like a tax ruling where, where it may be binding 
23 on a particular person who makes the inquiry but 
24 not binding upon other persons but it's something 
25 of a clarification. Now— 
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j l THE JUDGE: Well, do you see this as a 
2 novel question that is ripe to be decided by our 
3 appellate courts? 
4 * MR. NAMBA: I think it's possible. But 
5 it would be a question of— It's clearly a 
6 question that the appellate courts have not yet 
7 addressed. But I think that there are principles 
8 that the court, appellate courts have addressed 
9 that this Court can apply in making its ruling. 
10 THE JUDGE: All right. 
i 1 MR. NAMBA: And, and one of those 
12 principles is this: That the rule that they're 
13 asking for new trial is, is Rule 24 of the Utah 
14 Rules of Criminal Procedure. Now there have been 
15 opinions from the, from the appellate courts on 
16 that rule which say that the defendant has the 
17 burden to prove not only that there was a, a 
18 problem with the trial but that the, that the 
19 mistake or, I can't remember what the, what the 
20 word is in, in the rule but whatever, impropriety 
21 of some sort must have had, must have caused a 
22 substantial impediment to the defendant's rights at 
23 trial. It has to be substantial and, and the 
24 defendant has that burden. 
25 The case that, that I've been able to find 
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1 l Number one, there's no evidence whatsoever 
2 that Holthouse has ever been to Uintah City or that 
3 there would ever be a potential for them to 
4 interact as, as police officer and prosecutor. 
5 Number two, the evidence is clear the Court was, 
6 was in the court and saw that Mr. Houtz did 
7 vigorously cross examine Detective Holthouse, in 
8 fact, got him to turn around on a couple of areas. 
9 And, and it was probably the, the strongest part of 
10 defendant's case was probably the, the cross 
11 examination of Detective Holthouse. And there' s 
12 no evidence that he could have cross examined in a 
13 more effective or more vigorous manner. 
14 THE JUDGE: Well let me see if I 
15 understand. Rule 30 says, sub (A): 
16 "Any error, defect, irregularity or 
17 variance which does not affect the 
18 substantial rights of a party shall be 
19 disregarded.". 
20 Is that what you're ~ 
21 MR. NAMBA: Rule 24 is the one that I was 
22 referring to and that's the rule for, it's Rules of 
23 Criminal Procedure, Rule 24. 
24 THE JUDGE: Oh, all right. 
25 "If there is any error or 
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1 l that's closest is State vs. Eldredge in which, 
2 it's a child sexual abuse case in which a therapist 
3 testified as to statements that a child gave him on 
4 a, on a sex abuse case and testified something to 
I 5 the, to the effect that he cou&l find nothing in 
6 the child's statement that would lead him to doubt 
7 the child's statement. Then after the trial's 
8 over the therapist makes the statement I had my own 
9 doubts as to whether or not— He gave the opinion 
10 that the child had been sexually abused but he had | 
i t doubts as to whether the defendant himself had j 
12 committed the sexual abuse. And the, the Court 
13 found that that statement in itself would have been j 
14 inadmissible because it's an expert opinion on 
15 truthfulness of a child which has been found to be 
16 inadmissible and so it would not have made a 
17 difference in the trial. 
18 So you have to, you have to show the, a 
19 substantial likelihood that there'd be an affect 
20 upon the trial. And there's no showing of that 
21 sort in this case. The, the danger in a conflict 
22 of this nature would be that Mr. Houtz might take 
23 it easy on Detective Holthouse because of some 
24 potential future relationship that he would have as 
25 a prosecutor. 
Page 458 j 
1 impropriety which had a substantial 1 
2 adverse affect upon the rights of a 
3 party." 
4 MR. NAMBA. That's right. So there has 
5 to have been an error and impropriety. And, and 
6 then the second step, prong is that you have to 
7 prove that there was a substantial affect. And if 
8 there's no substantial affect then he's not 
9 entitled to a, to a new trial. 
10 Now the Bar Committee issues a, an 
li opinion, Rule #126. But here we have a group of 1 
12 five or six members of the Bar who volunteered to 
13 be a member of the committee. It's a global 
14 committee. Not, not- It's not limited to, to 
15 criminal matters but includes, the committee is 
16 designed, is, is comprised of attorneys from all 
17 different practices not having particularly a 
18 specialty in the area of criminal practice. 
19 They're asked a number of questions over a period 
20 of their tenure which they give an opinion. It's 
21 really not what you would consider to be the, a 
22 legislative body to create a rule that would result 
23 in per se reversal. 
24 And in fact the, there, there is a case 
25 and I don't have the citation, it will be in my 
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I -! brief, that says that violations of ethical rules 
2 should not result in reversal of a criminal case 
3 but should be left for the, for the Bar in the 
4 disciplinary arena unless the substantial rights of 
5 the defendant have been affected. And then if 
6 that's true the analysis is not on the, on the 
7 Rules of Professional Ethics, the analysis is based 
8 on the, the due process issues. And if we go to 
9 due process then he has to establish the foundation 
10 for a due process violation. 
11 Defendant submits that there's a 
12 Constitutional right to conflict free counsel. But 
13 that's not the language in the Constitution. He 
14 has a right to counsel of his own choice and, and 
15 he has a right to competent counsel but he's, 
16 he's entitled to choose the, the attorney. And we 
17 may have, reasonable minds can differ as to what 
18 person may be competent as a defense counsel and 
19 which person may not. 
20 The defendant has a right to have an 
21 attorney of his own choice. He chose Mr. Houtz. 
22 Mr. Houtz gave a credible defense. I thought his 
23 defense was actually very good. And the area, the 
24 particular area where conflict had potential based 
25 on that analysis certainly didn't bear fruit if 
1 Page 461 
I l So they're trying to prevent that problem 
2 from occurring. It doesn't say that that is the 
3 only reason we're doing it. In fact, the entire 
4 opinion of Brown goes on very eloquently and talks 
5 about a defendant's right to counsel. It has 
6 nothing to do with the government appointed this 
7 individual. It has to do with the fact that this 
8 individual is representing somebody, they don't 
9 have a knowing and voluntary choice in picking. 
10 And so it's not just that we're talking public 
li defender. We're talking about the fact that a | 
12 public defender, a public defendant or a person who j 
13 needs a public defender doesn't have the 
14 availability to knowingly, intelligently and 
15 voluntarily, which is the, the three words the 
16 Court relies upon in looking at the issues of 
17 conflict free counsel, they don't have that 
18 choice. 
19 Well, that's exactly what occurred in this 
20 case. Mr. Brandley did not have the choice to pick 
2i a knowing, or make a knowing, voluntary, 
22 intelligent decision just as in the Brown case. He 
23 was not told of the potential conflict. He was 
24 not advised of the potential conflict. He was not 
25 given the opportunity to seek alternative 
Page 463 | 
1 i you'll, if you remember the, the testimony and the 
2 cross examination that was elicited at the trial. 
3 THE JUDGE: All right. Thank you. 
4 Mr. Snider? 
5 MR. SNIDER: Thank you, Your Honor. 
6 First of alf. Your Honor, in regards to 
1 7 the issue of the government and the State's reading j 
8 of Brown. The opinion that came out in Brown, Your i 
9 Honor, is very clear. It does not address simply a 
10 prosecutor acting as a public defender. It does in 
i 11 that case, those are the circumstances. But the J 
!
 12 opinion is broad enough that the Court could read 
13 it either way. I'm reading exactly from Brown. 
14 "Consequently we hold that as a 
15 matter of public policy and pursuant to 
16 our inherent supervisory power over the 
17 courts, counsel with concurrent | 
18 prosecutorial obligations may not be 1 
19 appointed to defend indigent persons.". 1 
20 That's in that case. And then it goes 
21 on: 
22 "We announce a per se rule of 
23 reversal whenever such dual 
24 representation is undertaken as to 
25 prevent its recurrence." 
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1 counsel. He went in to Mr. Houtz, he retained j 
2 Mr. Houtz, he paid Mr. Houtz, and he was never told 
3 of the conflict. j 
4 Now the State comes back and says we're j 
5 looking at Rule #126, or not Rule but Opinion 
6 #126. It's just an advisory opinion. 
7 THE JUDGE: well, but doesn't the 
8 defendant have to show, as Mr. Namba points out 
9 under Rule 24(A), that there has to be an error or 
10 impropriety which had a substantial adverse affect | 
11 upon his rights? 
12 MR. SNIDER: Right. But if you were to 
13 look at the case that I've cited, Your Honor, which 
14 is Cuyler vs. Sullivan, and that's a Supreme Court, 
15 U.S. Supreme Court 1980 case, that a defendant who 
16 makes a showing that an actual conflict of interest 
17 existed which adversely affected his attorney's | 
18 performance he need not demonstrate prejudice. All j 
19 I have to show is two things. One, there was a 
20 conflict; and two, that it adversely affected his j 
21 performance. 
22 Now in court Mr. Namba talks about the 
23 fact that Mr. Houtz eloquently cross examined the 
24 police officer and that was the only area of 
25 potential conflict. But that's not the only area 
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of potential conflict. 
THE JUDGE: where are the others? 
MR. SNIDER: I've listened and I 
haven't— The tapes in this case, Your Honor, and 
that may be a big thing the Court needs to take a 
look at, but I have listened to the tapes, there 
are blank spaces in these tapes that you can't hear 
Mr. Houtz because he's not standing here, I think 
he's walking back and forth in front of the jury 
and there are big pieces of, of his argument that 
you can't hear at all. 
But I know there's one particular area in 
the case where one of the witnesses says I can't 
identify Mr. Brandley, I couldn't identify him 
because it was from the back. And, and so I think 
it's Mr. Namba's asking well, is that the 
defendant? And, and she says well I never saw him 
from the front, I can't tell you that. And 
Mr. Houtz has Mr. Brandley stand up and turn around 
and say can you identify him from the back? That 
is per se ineffective assistance of counsel. If 
she's already said from the pulpit I can't identify 
him, why would he stand up, turn him around and ask 
her to look at him in the back? Why? Because he 



















didn't, he didn't know what to do? 
THE JUDGE: Well, I guess what you're 
saying is that's very suggestive. 
MR. SNIDER: it's suggestive of 
ineffective assistance of counsel is what it's 
suggestive of. 
THE JUDGE: No. It's suggestive that the 
witness would say well yes, it looks like him from 
the back. 
MR. SNIDER: Exactly. Well she's, she's 
already said I can't identity him. He's got his 
answer. 
THE JUDGE: Well no, no. 
MR. SNIDER: why not sit down and shut up 
and go on? 
THE JUDGE: The Court doesn't agree with 
that. I remember the trial and I remember how that 
exchange occurred. And the witness says, you know, 
I didn't see him face, head-on like this. So the 
attorney had him stand up and turn around. 
You're saying that by itself is 
ineffective assistance of counsel? 
MR. SNIDER: I think that it borders on 
ineffective assistance of counsel. 
THE JUDGE: when four other people had 
Page 466 
i identified him? 
2 MR. SNIDER: And, and there was a huge 
3 issue, Your Honor, on the issue of the 
4 identification. I have a major problem on that 
5 that Mr. Houtz never even filed a motion to 
6 suppress. There was never a lineup, he was never 
7 given his opportunity to have an attorney 
8 present. 
9 The, the identification that occurred in 
10 this case is the person that may have molested you 
11 is going to be walking around the corner next, you 
12 tell me if it's him. Or is that the guy that did 
13 it? That- There is case law out there that is 
14 right on point that it should have been filed to 
15 suppress that in-court, or that out-of-court 
16 identification. It was never done. That in and 
17 by itself could have tainted- And there's case 
18 law out there that could have been used to suppress 
19 that issue. It was never done. That issue has 
20 not now been preserved for, for appeal. 
21 THE JUDGE: Well let me ask you this 
22 question: If Ron Yengich took a transcript of a 
23 case defended by Kent Snider where the defendant 
24 was convicted, couldn't he find a half dozen 
25 instances where he would have tried it differently 
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1 and done something differently than you did? 
2 MR. SNIDER: very true. 
3 THE JUDGE: Does that make you an 
4 ineffective counsel in defending your client? 
5 MR. SNIDER: Well, let me quote you what, 
6 what Justice Zimmerman told me just recently when I 
7 was arguing an ineffective assistance of counsel 
8 claim. He said that on appeal ineffective 
9 assistance of counsel claims that he can remember 
10 getting reversals on he could count on one hand. 
i l And then he paused for a second and he says, and 
12 that was probably a muted hand. And I love Justice 
13 Zimmerman and I think that if, yes, I can show 
14 that, Mr. Yengich can show— 
15 I've gone back and looked at my own 
16 transcripts and said yes I screwed up here, I've 
17 made mistakes here, I've made mistakes here. 
18 THE JUDGE: Okay. But what- I guess 
19 I've got to pursue this a little bit. Are you, 
20 are you saying that, that the defense lawyer has to 
21 go through and. and with the, with the ebb and flow 
22 of a trial, a case before a jury and the trial, the 
23 evidence and what's coming in and the strategies 
24 that are involved and the responses that are 
25 involved, he can never make a judgment that cannot 
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T l be second guessed? 
2 MR. SNIDER: No. I 'm not saying that, 
3 Your Honor. 
4 THE JUDGE: Well, then what is it? 
5 MR. SNIDER: what I 'm saying is in Cuyler 
6 vs. Sullivan in this type of case- This is not an 
7 just an ineffective assistance of counsel claim. 
8 This is an ineffective assistance of counsel claim 
9 based on the fact that there was a breach of 
10 conflict of interest. We're not just saying that 
11 Mr. Houtz was ineffective. This is not a 
12 Strickland, Templin type situation. This is a sub 
13 or special category. 
14 I don't have to show that but for what 
15 Mr. Houtz did the outcome would have been 
16 different. And that's what I have to show in 
17 Strickland and Templin. All I have to show in this 
18 case is one, there was a conflict of interest. And 
19 I think the State has to concede that there is a 
20 conflict of interest. 
21 And the State keeps talking about this 
22 Opinion #126. But it's not Opinion #126 we have to 
23 look at, it's Rule 1.7(C) that says if there is a 
24 conflict of interest they have to advise. And 
25 that's not just an advisory opinion, that is a 
j Page 469 
I l lawyer's performance. That's all I have to show, 
2 Your Honor. 
3 Now there is an actual conflict of 
4 interest. That actual conflict of interest is the 
5 fact- And I think what Mr. Namba was referring to 
6 as far as the rules he was talking about and the i 
7 case that he's cited, violations of The Rules of 
8 Professional Conduct does not create a presumption 
9 that a legal duty has been breached or provide a 
10 basis for civil liability. And I think that's 
11 probably the case you're going to be citing. 
12 That 's actually a rule, The Scope of Utah Rules of 
13 Professional Conduct. 
14 However, and I'm now citing from the 
15 United States versus Hobson which is a Supreme 
16 Court case also. 
17 "Courts have referred to the rules 
18 to augment legal principles involved in 
19 lawyer conduct. And counsel's conduct 
20 may be examined in light of prevailing 
21 professional and ethical standards to 
22 determine whether a defendant received 
23 effective representation.". 
24 If you look at Rule 1.7. 
25 "A lawyer shall not represent a 
Page 4711 
1 l rule. 
2 THE JUDGE: Say, say again the rule 
3 number. i 
4 MR. SNIDER: 1.7. And that's cited in my « 
1 5 brief also. j 
6 THE JUDGE: All right. 
7 MR. SNIDER: if there is a conflict of 
8 interest Mr. Brandley had to have been advised and 
9 he had to make a knowing and voluntary waiver of 
10 that conflict. That never occurred. I don't have 
I i to show that Mr. Houtz screwed up. All I have to 
12 And that he made errors that adversely effected the 
13 trial. All I have to show is one, a potential for 
14 a conflict of interest; and two, that that existed 
15 which adversely affected his lawyer's performance 
16 needs not demonstrate prejudice or prevail on the 
17 claim. I don't have to show that. And the Supreme 
18 Court of the United States said I don't have to. 
19 MR. NAMBA: No. The Supreme Court said 
20 you have to show an— 
21 MR. SNIDER: Actual conflict. 
22 MR. NAMBA: - actual conflict. Not a 
23 potential conflict. There's a difference. 
24 MR. SNIDER: An actual conflict of 
25 interest which existed which adversely affected his 
Page 470 j 
1 client if the representation of that | 
2 client will be directly adverse to j 
3 another client unless a lawyer reasonably i 
4 believes the representation will not 1 
5 adversely affect his relationship with 1 
6 the other client and each client consents 
7 after consultation.". i 
8 That never occurred in this case. That's 
9 all I have to show. And that is a Rule of 
10 Professional Conduct. That is not an advisory 
11 opinion. The advisory opinion I think very 
12 eloquently lays out what can occur in this type of 
13 situation and that's exactly what occurred. 
14 All I have to d o - And Mr. Namba keeps 
15 referring to Rule 24 which says I have to show a 
16 substantial adverse affect upon the rights of the 
17 defendant. Well I think I can show there was a 
18 substantial adverse affect to effective assistance 
19 of counsel because there was never a knowing, 
20 voluntary waiver of the fact that there was a 
21 potential conflict here. 
22 THE JUDGE: All right. Thank you. It's 
23 well argued, Counsel. Court appreciates your work 
24 on it and we'll look for the brief from the State. 
25 MR. SNIDER: Your Honor, you asked- And 
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Ti I'm sorry. I don't want to cut you off and I 
2 apologize. 
3 You asked Mr. Namba is this a novel 
4 question ripe to be addressed by the courts. And 
5 I'd like the Court to take a locfk at State versus 
6 Becfa. In fact, you can't take a look at State 
7 versus Beda, it's a nonpublished opinion that just 
8 came out about two weeks ago. I argued that case 
9 and the issues of ineffective assistance of counsel 
10 in that case. I argued State versus Gordon. That 
il is a published opinion. It's James Fred Gordon, 
12 it's a 1990-
13 THE JUDGE: Have you' ve cited these in 
14 your brief? 
15 MR. SNIDER: I have not. I can get you 
16 the cites on these, Your Honor. But in Gordon 
17 they specifically addressed the issue of making 
18 Brown retroactive in a nunc pro tunc manner. 
19 THE JUDGE: Well I imagine-
20 MR. SNIDER: I think the courts--
21 THE JUDGE: - that you could get the 
22 Court copies of those. 
23 MR. SNIDER: Well I can. I've got them 
24 in my file, Your Honor. 
25 THE JUDGE: All right. 
j Page 473 
I l your question yes, the Court is not only ripe and 
2 ready but they are anxious to address this very 
3 particular issue. In fact, there may even be an 
4 amicus brief coming from the Bar on this issue 
5 also. 
6 THE JUDGE: All right. Thank you. j 
7 Mr. Brandley, I wonder if you would come 
8 up to the podium. Mr. Snider has said that, that 
9 he'd like the Court to postpone sentencing and, and 
10 decide this motion first. This is the day set for 
11 sentencing. Do you join in his motion to postpone 
12 sentencing? 
13 THElDEFENDANT: Yes. 
14 THE JUDGE: All right. Thank you. 
15 MR. SNIDER: Just for the record also, i 
16 you and I talked about your right to be sentenced 
17 and be sentenced in a timely manner. And you're 
18 waiving that right for purposes of us to argue this 
19 issue. 
20 THE DEFENDANT: (Inaudible, no mic). 
21 MR. SNIDER: Okay. 
22 THE JUDGE: Thank you. 
23 MR. SNIDER: Thank you, Your Honor. 
24 THE JUDGE: You bet. Anything 
25 further, Mr. Namba? 
Page 475 | 
| i MR. SNIDER: I can fax those to the Court 
2 today. 
3 Beda the Court brushes over and says there 
4 is not a conflict. 
5 But I think the Court of Appeals is not i 
6 only ripe but they're wanting an issue like this to 
7 come up. What I hope the Court doesn't do is turn 
8 around and say there isn't a conflict, Mr. Snider, 
9 take it up on appeal. But I'll guarantee you that 
10 this is, after looking at portions of the | 
11 transcript this is a primary issue that will be 
12 appealed. 
13 So either way I think if, if the Court 
14 grants a new trial then I believe the State would 
15 turn around and file an issue, file a motion. i 
16 Which, by the way, would actually be easier and 
17 more cost effective to the defendant. 
18 But the second issue, Your Honor, i s -
19 THE JUDGE: But you're not arguing that. 
20 MR. SNIDER: NO. 
21 THE JUDGE: For the Court to use that as 
22 part-
23 MR. SNIDER: NO, I'm not. 
24 THE JUDGE: Okay. Go ahead. 
25 MR. SNIDER: But I think yes, to answer 
Page 474 j 
1 MR. NAMBA: No. That's, I wanted to get j 
2 that on the record. 
3 THE JUDGE: All right. Thank you. 
4 The Court takes it under advisement. 
5 We'll look for the light and wisdom which will flow 
6 from the written materials that will be 
7 submitted. 
8 MR. SNIDER: when the Court receives 
9 Mr. Namba's memorandum we have I believe five days 
10 to respond to that. Can we then expect an opinion 
11 after our response? 
12 THE JUDGE. Yes. It's your motion. 
13 MR. SNIDER: when we file the response | 
14 and then a notice to submit? 
15 THE JUDGE: uh-huh (affirmative). 
16 MR. SNIDER: Okay. 
17 THE JUDGE. All right. Thank you. 
IS MR. SNIDER: Thank you. 
19 THE DEFENDANT: Thank you, Judge. 
20 THE JUDGE: Technically the notice to 
21 submit is in civil cases but we, we'll do the same 
22 thing. I mean we'll, we'll— Since you've argued 
23 it we'll go ahead and decide on the written things 
24 you submit. All right. 
25 MR. SNIDER: I've, I haven't filed one of 1 
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those in criminal cases and it ends up languishing 
for penods of time. So that's the reason why 
THE JUDGE All right. Thank you 
MR SNIDER Thank you. Judge. 
WHEREUPON the proceedings were adjourned for 
the day 
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COUNTY OF UTAH ) 
1 Pennv C Abbott a Certified Shorthand 
Reporter and Notarv Public in and tor the State of 
Utah, do hereby certify that I received the 
electronically recorded tape ^8573 and 8574 in the 
matter ot STATE VS arandley and that I transcribed 
them into typewriting, and that a full, true and 
correct transcription or said hearing i»o recorded 
and transcribed is i>ei rorth in the toregoing pages 
numbered 436 through 478 inclusive and that said 
pages constitute an accurate and complete 
transcript or all the testimony and proceedings 
adduced at the proceedings and contained on the 
tape except where it is> indicated that the tape 
recording was inaudible 
WITNESS my h^naanak official seal this 2nd day 
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UTAH STATE BAR 
jrTHICS ADVISORY OPINION COMMITTEE 
Opinion No, 126 
(Effective Date ) 
Issue: Under what circumstances may a city attorney represent criminal 
defendants? 
Opinion: A city attorney with prosecutorial functions may not represent a 
criminal defense client in any jurisdiction. A city attorney with no prosecutorial 
functions, who has been appointed as city attorney pursuant to statute, may not 
represent a criminal defense client in that city, but may represent a criminal defense 
client in otfrer jurisdictions, provided that Rule 1.7(a) of the Utah Rules of Profes-
sional Conduct is satisfied. An attorney with no prosecutorial functions, who is 
retained by a city on a contract or retainer basis, may represent a criminal defense 
client in any jurisdiction,- provided that Rule 1.7(a) is satisfied. An attorney who is a 
partner or associate of a city attorney may not represent a criminal defense client in 
any situation where the city attorney is so prohibited. 
Analysis: Several previous Utah ethics opinions have tackled the question of 
when it is appropriate for a city attorney to represent criminal defendants.1 These 
opinions have been attempts by the Utah State Bar, under the previous Code of 
Professional Responsibility, to balance the inherent conflict between a city attorney's 
representation of a criminal defendant and the needs of the smaller cities in less 
populated areas. 
This Committee has been specifically asked to reconcile the perceived contra-
diction between Opinion Nos. 6 and 73. In the context of that review, the Commit-
tee has determined to review all previous opinions dealing with this issue, as listed 
above, and to issue an opinion consolidating and revising the holdings of these 
previous opinions as appropriate. 
*Utah Code Ann. § 17-18-l(9)(a) (1991) directly disposes of this issue for county 
attorneys: "A county attorney may not: (a) in any manner consult, advise, counsel, 
or defend within this state any person charged with any crime, misdemeanor, or 
breach of any penal statute or ordinance." 
126-1 










January 13, 1972 
July 7, 1972 
May 11, 1976 
December 22, 1977 
July 28, 1978 
February 11, 1980 
Holding 
A city attorney whose position includes prose-
cutions may not defend those charged with 
misdemeanors and criminal offenses in other 
jurisdictions unless he is assigned to do so by 
the court. 
Municipal attorneys in sparsely populated 
areas of Utah may represent criminal defen-
dants in other municipalities. 
It is improper for members of a law firm to 
represent criminal defendants in municipal 
court where the law firm acts as a special city 
attorney. 
A part-time city attorney may not represent 
defendants charged with violations of city 
ordinances, but he may represent private 
clients against non-ciry clients. 
A Salt Lake County municipal attorney may 
not represent criminal defendants in other 
jurisdictions. 
A municipal prosecutor may not represent 
criminal defendants in the same circuit court 
district, even if the defense is conducted in a 
different division of that court. 
Analytic Foundation. JThe-representation^of a criminal defendant by an attor-
ney who also represents^ci ty creates~a ^confiicToFlnterest of the type identified in 
Utah Rules of Professional Conduct 1.7(a): "representation of [a] client [that is] 
directly adverse to anothei^cljent." A criminal-defendant's interests are, almost by 
definition, adverse to the interests of "thesovereign and the political subdivisions to 
which the sovereign has delegated law-enforcement authority—e.g., cities, towns and 
counties. Accordingly, Rule 1.7(a) provides the applicable standard in the analysis of 
126-2 
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city-attorney-as-defense-counsei conflict issues.2 
In general, Rule 1.7 conflicts may be overcome if two conditions are met: 
(1) the attorney reasonably believes that" the representation of each client will net be 
adversely affected, and (2) each client consents.3 This opinion will focus on the first 
of these requirements, finding that, in some situations, an attorney could not "reason-
ably believe" that the dual representation would not be "adversely affected." In such 
cases, it is irrelevant whether the clients' consent could be obtained; the representa-
tion is not permitted. 
Prosecutorial Duties. Rule 1.7(a) applies most directly when an attorney 
attempts to represent two clients whose interests are"directly adverse' to each other. 
For example, it is clear under Rule 1.7(a)(1) that a city attorney could not represent 
a criminal client where there would be a direct conflict between the accused and the 
city attorney's public duties. The city prosecutor obviously could not represent a 
client he or she is obligated to prosecute. As Justice Durham has pointed out in 
State v. Brown,4 the city prosecutor may be disinclined to cross-examine vigorously a 
police officer on whom the attorney, as a prosecutor, may rely in another matter or 
may be reluctant to attack the constitutionality of laws the attorney is sworn to 
uphold as city attoiney. In addition, the defendant may be hesitant to confide fully 
in counsel known to be a prosecutor in the city where the defendant resides, which 
2Rule 1.7(c) seems to address a similar relationship, when there are "interests of 
adverse parties in separate matters," with the same proscriptions and conditions as 
found in Rule 1.7(a). This provision is not found in the Model Rules of Professional 
Conduct, and there is no explicit reference to paragraph (c) in the official comments 
to Rule 1.7. Because this Opinion reaches its conclusion by applying Rule 1.7(a) to 
the issue at hand, it is unnecessary to decide what, if any, situations are contemplated 
by Rule 1.7(c) that wouldn't already be included under Rule 1.7(a). 
3
 A lawyer shall not represent a client if the representation of that client 
will be directly adverse to another client, unless: 
(1) The lawyer reasonably believes the represen-
tation will not adversely affect the relationship with the 
other client; and 
(2) Each client consent after consultation. 
Utah Rules of Professional Conduct 1.7(a). 
4853 P.2d 851, 857 (Utah 1992). 
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may compromise the quality of the representation.5 Tne city prosecutor may not. 
therefore, represent a cnminal client charged with violation of that city's ordinances. 
Even when :he city attorney undertakes to represent a defendant in circum-
stances with no such direct conflict, there is nonetheless the potential for "adversely 
affecting7' the attorney's relationship with one of the clients. It may be difficult to 
determine the various influences that could undermine the attorney's defense of the 
criminal client. 
State v. Brown provides a general framework for analyzing the variations that 
are likely to arise, and it is useful to review the setting for that case. A Tremonton 
city attorney who had prosecutorial duties for the city was court-appointed to repre-
sent a criminal defendant in Box Elder County. Tremonton is in Box Elder County. 
The Utah Supreme Court found the city attorney's representation of that client to be 
contrary to the public interest, notwithstanding the consent of the parties and the 
non-identical jurisdictions (city v. county).6 Thus, by the court's opinion, a court-
appointed city attorney with prosecutorial duties may not represent a criminal client 
charged within the city or an overlapping jurisdiction.7 
It is more difficult to analyze the potential conflict when a city prosecutor 
represents a criminal client charged in a jurisdiction physically remote from the city 
that he or she represents. Yet, even in this situation, it is impossible to determine 
what unconscious influences may affect the representation. As the U.S. Court of 
Appeals for the Fourth Circuit has noted: "Each such [prosecuting] attorney may 
have assigned to him a particular row to hoe, but the overall objective is the cultiva-
tion of the entire field. That objective can be achieved only if each [prosecuting 
5Id. at 858. 
6See also People v. Rhodes, 524 P.2d 363, 366 (Cal. 1974) ("Neighboring and 
overlapping law enforcement agencies have close working relationships, and resent-
ment engendered by a city attorney within the membership of such agencies would 
have an adverse effect on the relationship of the city attorney with members of his 
local police department.") 
7In the judgment of the Committee, the Utah Supreme Court's analysis did not in 
any way depend on the fact that the attorney had been court-appointed to serve as 
defense counsel. On the contrary, if there is a conflict when a judicial officer orders 
the representation, a fortiori, the same conflict would exist if the dual representation 
is not court-ordered. 
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attorney] tends his row and does not obstruct his fellows/'8 The Committee believes 
that this metaphor and the Utah Supreme Court's dec:sion in State v. Brown aptly 
apply to remote jurisdictions, and it concludes that a city attorney with prosecutorial 
duties may not represent criminal defendants in any jurisdiction within Utah,9 includ-
ing federal court.I& 
Nonprosecutorial duties. Tne attorney in State v. Brown was the city prosecu-
tor. Does the outcome of the ethical analysis change if the city attorney has only 
civil responsibilities for the city? Yes and no, depending on the nature of the rela-
tionship between the attorney and the city. 
Statutorily Appointed City Attorneys. There is a certain perception of unity 
with the city's interests that attaches to a city attorney who has been appointed 
pursuant to statute,11 Therefore, for many of the same reasons that Justice Durham 
discussed in State vA Brown, adverse representations in the same city have too great a 
potential for compromise of zealous representation of one or the other party—even 
when the city attorney limits his city representation to civil matters. 
Tne citizens of a Utah municipality ought not to have to ask the question. 
"How can the estimable city attorney stand firm and foursquare for the civil interests 
of my city and, at the same time, defend an individual on charges of criminal activity 
that may be a threat to the public safety in or near my city?" The Committee 
believes that this is a relationship that a lawyer could not reasonably believe would 
not "adversely affect the relationship" with one of the clients. Accordingly, a city 
attorney with no prosecutorial duties may not represent criminal defendants in the 
same city. He may represent criminal defendants in other jurisdictions but, as with 
any conflict to which Rule 1.7(a) applies, only under the conditions that: (1) the 
attorney reasonably believes that the representation of each client will not be ad-
versely affected,12 a nd (2) each client consents after consultation.13 
*Goodson v. Peyton, 351 F.2d 905, 908 (4th Cir. 1965). 
*LTtah Code Ann. § 17-18-l(9)(a) (1991) similarly proscribes such representation 
"within this state" by county attorneys. Note 1, supra. 
lQSee ABA Standard 4-3.5(g), Defense Function; ABA Standard 3-1.3(b), Prose-
cution Function. 
n U t a h Code Aim. §§ 10-3-901 & -902 (1992). 
^There may be, particular circumstances where the representation of a criminal 
(continued...) 
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Attorneys Retained by Contract. An attorney who \s not appointed as the 
official city attorney, but is retained on a contract basis, dots not necessarily cany 
the presumption of unity of identity with the city's interests. The Committee is. 
therefore, unable to articulate a per se rule prohibiting an attorney who is hired on a 
contract basis, and who has no prosecutorial duties, from representing a criminal 
defendant client, even in the same city. This is not to say that such an attorney is 
free to represent criminal defendants in all circumstances. To the contrary, bath 
elements of Rule 1.7(a) must be satisfied before any representation of a criminal 
defendant is undertaken by an attorney who also represents a city on some basis.14 
The public policy concerns with the attorney's inherent conflict between 
diligent representation of his criminal defense client and the diligent representation 
of the city, along with the public policy concerns that clients be encouraged to discuss 
their cases freely with counsel, do not seem to be apparent in those instances where 
the criminal representation takes place in a jurisdiction other than the city that the 
attorney represents. In such instances, there is less likelihood that the attorney will 
be facing police officers and other criminal justice system participants with whom he 
normally works. Further, he will not be attacking ordinances he is sworn to uphold 
as a city attorney. The fact that the attorney, or one in his firm, is a city attorney 
would not necessarily chill the criminal defense client from freelv discussing his case 
with his counsel. 
Farmers and Associates. The principles set forth above apply generally to the 
12(...continued) 
client would be sufficiently adverse to the attorney's city client as to make it impossi-
ble to satisfy subparagraph (1) of Rule 1.7(a). This would be a matter for the affect-
ed attorney to evaluate on the particular facts. The Committee cannot foresee all 
possible circumstances where the lawyer could not reasonably decide there were not 
adverse effects, and it declines to provide definitive safe harbors or out-of-bounds 
rulings on Rule 1.7(a) that are fact-dependent. 
13This Opinion offers no guidance on who may give such consent on behalf of the 
city client or the appropriate procedure by which to obtain such consent. 
14The Committee reiterates its reluctance to describe all situations in which 
representation would or would not be appropriate. As a general guideline, however, 
the Committee believes that the closer the interests of the attorney and the city are 
perceived to be, the more difficult it will be for the attorney to make the determina-
tion that neither client's interests will be adversely affected. 
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city attorney's law-firm partners, associates or office-sharers.15 In particular, the city 
attorney's partners, associates or those with whom the city attorney practices in 
situations that could be construed as a "firm" cannot represent criminal defendants 
in any situation where the city attorney would be so prohibited. 
Conclusion, A city attorney with prosecutorial functions may not represent a 
criminal defense client in any jurisdiction. A city attorney with no prosecutorial 
functions, who has been appointed as city attorney pursuant to statute, may not 
represent a criminal defense client in that city, but may represent a criminal defense 
client in other jurisdictions, provided that Rule 1.7(a) of the Utah Rules of Profes-
sional Conduct is satisfied. An attorney with no prosecutorial functions, who is 
retained by a city on a contract or retainer basis, may represent a criminal defense 
client in any jurisdiction, provided that Rule 1.7(a) is satisfied. An attorney who is a 
partner or associate of a city attorney may not represent a criminal defense client in 
any situation where the city attorney is so prohibited. 
All of the situations in which the city attorney might represent a criminal 
defendant are, of course, subject to the underlying provisions of Rule 1.7(a), includ-
ing the required consent under subparagraph (2). 
To the extent that the conclusions reached in this Opinion are inconsistent 
with previous Opinion Nos. 6, 10, 25, 41, d8 and 73, those opinions are deemed 
modified or overruled. 
l5
"While lawyers are associated in a firm, none of them shall knowingly represent 
a client when any one of them practicing alone would be prohibited from doing so by 
Rules 1.7, 1.8(c) or 2.2." Rules of Professional Responsibility 1.10(a). See also 
Comment to Rule 1.10, addressing the definition of a "firm." 
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